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CITATION ON APPEAL. 


United States of America, 
District of Oregon,—ss. 


To Deschutes Railroad Company, a corporation, De- 
fendant, 


Greeting: 


WHEREAS, the Eastern Oregon Land Company, 
plaintiff, has lately appealed to the United State Cir- 
‘cuit Court of Appeals for the Ninth Circuit from a de- 
eree rendered in the District Court of the United States 
for the District of Oregon, in your favor, and has given 
the security required by law: 


You are, therefore, hereby cited and admonished 
to be and appear before said United States Circuit 
Court of Appeals for the Ninth Circuit, at San Fran- 
cisco, California, within thirty days from the date here- 
of, to show cause, if any there be, why the said decree 
should not be corrected and speedy justice should not 
be done to the parties in that behalf. 


Given under my hand, at Portland, Oregon, in said 
District, this 15th day of May, in the year of our Lord 
one thousand nine hundred and fifteen. 


ihe oy aN, 
Judge. 
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District of Oregon, 
County of Multnomah,—ss. 


Due service of the within citation on appeal is here- 


by accepted in Multnomah County, Oregon, this 15th 
day of May, 1915, by receiving a copy thereof, duly 
certified to as such by A. L. Veazie one of the attorneys 
of the plaintiff. 


W. A. ROBBINS, 
One of Attorney for Defendant. 


Filed May 15, 1915. 
G. H. Marsh, Clerk. 


In the District Court of the United States for the 
District of Oregon. 


E,AstERN OREGON LAND COMPANY, a Cor- 
poration, 
Complainant, 
vs. 
DEscHUTES RAILROAD COMPANY, a corpora- 


tion, 


Defendant. 


CITATION. 


The President of the United States of America to 
To Eastern Oregon Land Company, a Cor- 


poration, Greeting: 


You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Appeals 
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for the Ninth Circuit to be held in the city of San 
Francisco, State of California, within thirty (30) days 
from the date of this writ, to-wit: On the 14th day 
of June, 1915, pursuant to a notice of appeal and order 
of the court allowing the same, filed in the Clerk’s 
office of the District Court of the United States for 
the District of Oregon, wherein the Eastern Oregon 
Land Company, a corporation, is complainant, and the 
Deschutes Railroad Company is defendant, to show 
cause, if any there be, why the decree and judgment 
rendered against the defendant and in favor of the com- 
plainant for costs, as in said notice of appeal and order 
allowing the same mentioned, should not be corrected 
and why speedy justice should not be done to the parties 
in that behalf. 


WITNESS the Honorable Edward D. White, 
Chief Justice of the Supreme Court of the United States 
of America, this 15th dav of June, A. D. 1915, and of 
the independence of the United States the One Hun- 
dred and Thirty-ninth. 


Ros. BEAN 
United States District Judge Presiding in said Court. 


Due and personal service of the above Citation and 
receipt of a copy thereof is hereby admitted this 15th 
day of May, A. D. 1915. 

A, L. VEAZIF, 
Solicitor for Complainant. 
Filed May 15, 1915. 
G. H. Marsh, Clerk. 
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In the District Court of the United States for the 
District of Oregon. 


November Term, 1913. 


BE IT REMEMBERED, That on the 12th day 
of November, 1913, there was duly filed in the District 
Court of the United States for the District of Oregon, 
a Second Amended Bill of Complaint, in words and 
figures as follows, to-wit: 


SECOND AMENDED BILL OF COMPLAINT. 


In the District Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corporation, 
Complainant. 
VS. 
Deschutes Railroad Company, a corporation, 
Defendant. 


AMENDED COMPLAINT. 
To the Honorable Judges of the Above Entitled Court: 


Eastern Oregon Land Company, a corporation or- 
ganized under the law of the State of California, brings 
this its amended and supplemental bill of complaint 
against Deschutes Railroad Company, a corporation 
organized under the laws of the State of Oregon, as 
defendant, and for its cause of suit humbly showeth 
unto your Honors: 
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Your orator is a corporation duly organized under 
and by virtue of the laws of the State of California, and 
has its principal office and place of business in the City 
of San Francisco in the State of California, and is a 
citizen of the State of California within the meaning 
of the acts of Congress of the United States prescribing 
the jurisdiction of the District Courts of the United 
States. 


JOT, 


The defendant is a corporation organized under the 
laws of the State of Oregon and has its principal office 
and place of business in the City of Portland in the 
State of Oregon, and is a citizen of the State of Oregon 
within the meaning of the acts of Congress of the United 
States prescribing the jurisdiction of the District Courts 
of the United States. 


JOU 


Prior to the organization of the defendant as a cor- 
poration and to the location of defendant’s line of rail- 
way across the lands of your orator as hereinafter set 
forth, the complainant filed with the Secretary of State, 
of the State of Oregon a duly certified copy of its 
articles of incorporation, and made and filed with the 
same officer a power of attorney whereby it appointed 
an agent in the State of Oregon upon whom service of 
summons may be had, and paid to the State of Oregon 
all sums of money required by the laws of the State 


of Oregon to be paid by foreign corporations to transact 
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business in this state and in all respects complied with 
all of the statutes of the State of Oregon regulating 
the admission of foreign corporations to do business 
in the State of Oregon, and has at all times paid all 
license fees and other sums required of it by the State 
of Oregon for such purpose, and was and is entitled to 
do business in the State of Oregon and to transact any 
business in said state which it is authorized and_ per- 
mitted to transact by its articles of incorporation and 
the amendments thereof. 


LY. 


In and by its articles of incorporation and the amend- 
ments thereof vour orator 1s organized for the purpose 
and has power, among other things, to purchase, sell, 
exchange, lease, mortgage, pledge, hold, enjoy, in- 
cumber and deal in lands, water rights and water priv- 
ileges and interests in lands, water rights and water 
privileges of every kind and nature whatsoever situated 
in the State of Oregon and elsewhere, and to engage in 
and earry on the business of dealing and operating in 
real estate, and to acquire, own, purchase, sell, incumber, 
hold, enjoy and dispose of water for all legitimate pur- 
poses, and to appropriate and use the waters of the 
rivers, streams and lakes in the State of Oregon and 
elsewhere for all legitimate purposes, and under and 
by virtue of its articles of incorporation and for the 
purposes for which it is incorporated and of the laws 
of the State of Oregon, had at all times herein men- 
tioned and now has power, among other things, to ap- 
propriate lands, water, water rights and other property 
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for public use and for the uses and purposes for which 
it is incorporated, 


Vy. 


Your orator showeth unto your Honors that there- 
tofore, in the year 1871, one J. H. Sherar purchased 
of a settler upon the public lands of the State of Oregon 
the possessory right to a strip of land extending on 
both sides of the Deschutes River from the mouth of 
Buckhollow on the North to the mouth of White River 
on the south, a distance of over three miles, and made 
settlement upon the said lands in 1871, and said lands 
at said time were public lands of the United States of 
America and unsurveyed, and said Sherar settled upon 
said lands with the intention of acquiring title thereto 
from the United States of America under and in pur- 
suance of the laws theretofore passed by the Congress 
of the United States of America, and at said time in 
force, regulating the disposition and sale of public lands 
of the United States. At the time of such purchase 
by said Sherar and of the settlement of said Sherar 
upon said lands, there was a toll-bridge crossing the 
Deschutes River upon said lands and toll-roads lead- 
ing from said bridge on either side of said river, and 
said Sherar purchased the said toll-bridge and toll-roads 
and built his residence upon the said lands near said 
bridge and resided on said lands until his death in the 
year 1908, and from the time of his settlement to the 
date of his death in 1908, said Sherar was in exclusive 
occupancy of said lands and said lands were generally 
recognized as belonging to and were claimed by said 
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Sherar and were used by said Sherar for the purposes 
for which they are best adapted. 


Vi. 


Subsequently title to certain portions of said lands 
was acquired from the United States of America in 
pursuance of the laws of the acts of Congress at various 


times as follows: 


Title to the North half }(N144) of the Southwest 
quarter (SW14) of Section 35, Township 3 South, 
Range 14 East by entry dated January 27, 1906; to 
Southeast quarter (SE!) Section 34 in said Town- 
ship and Range by entry dated May 25, 1881; to Lot 1 
in Section 3, Township 4 South, Range 14 East by entry 
dated December 17, 1904; to Lot 2 in said Section 3 
by entry dated February 13, 1906; to Southwest quar- 
ter (SW!) of Northeast quarter '(NE1/,) of said Sec- 
tion 3 by State School Indemnity Selection made De- 
cember 5, 1903; to Southeast quarter (SE1/,) of North- 
west quarter (NW1,) of said Section 3 by entry dated 
February 13, 1906; to West half (W144) of Southeast 
quarter (SE14) and East half (44) of Southwest 
quarter of said Section 3 by entry dated March 10, 
1903; to East half (K44) of Northwest quarter 
(NWI) of Section 10 in said Township, and Range 
by entry dated November 29, 1904; to West half (W144) 
of Northwest quarter (NW1,) of said Section 10 by 
entry dated January 2, 1906; to Northwest quarter 
(NW1/) of Southwest quarter ((SW1,4) of said Sec- 
tion 10 by entry dated January 27, 1906, to Northeast 
quarter (NEV) of Southeast quarter (SH14) of Sec- 
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tion 9, Township 4 South, Range 14 East by entry 
dated January 27, 1906; to Northwest quarter '(NW1,) 
of Southeast quarter (SE14,) of said Section 9 by entry 
dated December 16, 1904; to Northeast quarter (NE1/) 
of Southeast quarter (SE1/,) of said Section 9 by en- 
try dated December 16, 1904; to Northwest quarter 
(NW14) of Southwest quarter (SW1/,) of said Sec- 
tion 9 by entry dated February 6, 1906; to Northeast 
quarter (NE1/,) of Southeast quarter (SE14) of Sec- 
tion 8, Township 4 South, Range 14 East by entry dated 
February 6, 1906; and your orator shows unto your 
Honors that all of the said lands were subsequently 
conveyed to your orator and that said lands embrace 
the entire course of the Deschutes River between the 
North line of the Southwest quarter (SW1,4) of Sec- 
tion 35, ‘Township 3 South, Range 14 Fast and the 
South line of the Northeast quarter ((NEJ/) of the 
Southeast quarter (SE14) of Section 8, Township 4 
South, Range 14 East. 


VII. 


Your orator further showeth unto your Honors 
that after the entry of all the lands hereinbefore de- 
scribed, to-wit, on or about the 21st day of April, 1906, 
the North half (N14) of the Southwest quarter (SW1/) 
of Section 35 above described was temporarily with- 
drawn from any form of disposition whatever by an 
order of the General Land Office of the United States 
of America, but the same was restored to settlement 
on or about the 9th day of May, 1910, and to entry on 
or about the 8th day of June, 1910, but that prior to 
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the last mentioned date the Northwest quarter '(NW1,) 
of the Southwest quarter (SW1/,) of said Section 35 
was withdrawn from any form of disposition whatever, 
under an order of the General Land Office of the United 
States made about the 18th day of March, 1910, and 
thereafter, by order of the President of the United 
States, made about the 2nd day of July, 1910, sanction- 
ing the prior temporary withdrawal, in like manner the 
Southeast quarter (SE1/,) of the Northwest quarter 
(NW1,) and the Northwest quarter '(NW1/) of the 
Northeast quarter (NE1/,) of Section 8, Township 4 
South, Range 14 EK. W. M., were similarly withdrawn 
by the Secretary of the Interior of the United States 
under an order dated about the 24th day of October, 
1908, which withdrawal was changed to a temporary 
power withdrawal about the 30th day of December, 
1909, which order was substantially in the following 
language, to-wit: “In aid of proposed legislation af- 
fecting the disposal of water power sites on the public 
domain, all public lands in the following list was tem- 
porarily withdrawn from all forms of entry, selection, 
disposal, settlement or location and all existing claims, 
fittings and entries are temporarily suspended. All 
valid entries heretofore made may proceed up to and 
including the submission of final proof, but no pur- 
chase money will be received or final certificate issued 
until further orders.” But your orator showeth unto 
your Honors that it is informed and believes and there- 
fore alleges that at the time the several orders above 
mentioned withdrawing the lands from entry, selection, 
disposal, settlement or location were made, the applica- 
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tion to select said lands was pending before the General 
Land Cffice of the United States of America, and the 
said lands in Section 35 and Section 3 selected were not 
vacant public lands of the United States and were not 
affected:by the several orders or proclamations with- 
drawing the said lands from entry, and were not affected 
by the said orders or proclamations or by any thereof, 
and furthermore your orator showeth unto your Honors 
that until the act of Congress of June 25, 1910, there 
was no act of Congress under which the said lands could 
legally be withdrawn from settlement or entry or by 
which the rights acquired by entry of said lands could 
have been affected. And, furthermore, your orator 
showeth unto vour Honors that at the time that said 
orders and proclamations withdrawing the said lands 
in Sections 3 and 35 from settlement and entry were 
made, the said Sherar or his heirs and assigns had ac- 
quired title to the Southeast quarter of Section 34, mn 
Township 3 South, Range 14 E. W. M., and also to 
the Southeast quarter of the Northeast quarter the East 
half (E14) of the Southwest quarter (SW14) and 
the West half (W4,) of the Southeast quarter (SE1/) 
of Section 3, in Township 4 South, Range 14 EK. W. M., 
and to the Northwest quarter (NW1,) of Section 10, 
and the Northwest quarter (NW'!/) of the Southwest 
quarter of Section 10, mn said Township 4 South, Range 
14 EK. W. M. and that the lands attempted to be with- 
drawn from settlement and from entry were not valu- 
able for power purposes, as the lands above and below 
the lands so withdrawn from entry in Section 3 and 
situated along the Deschutes River were owned by the 
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said Sherar, his heirs and assigns, and the lands at- 
tempted to be withdrawn from entry for power pur- 
poses were not valuable for such purposes without the 
use of the lands which lay above said Section 35 on the 
Deschutes River and for which title had passed from 
the United States of America. 


VIII. 


Complainant further showeth unto your Honors 
that it is informed and believes and therefore alleges, 
that on or about the 27th day of July, 1906, the said 
J. H. Sherar, together with his wife for a valuable 
consideration to them paid by one J. C. Hostetler, en- 
tered into an agreement in writing wherein they agreed 
to sell to said Hostetler, his heirs, executors, adminis- 
trators or assigns, if they should elect to purchase the 
same, all of the following described land, situated in 
Wasco County, Oregon, to-wit: 


West half of the Southwest quarter of Section 
twenty-seven, the Southeast quarter of Section thirty- 
four, and the North half of the Southwest quarter of 
Section thirty-five, all in Township Three South, Range 
Fourteen East W. M. West half of the Hast half. 
South half of the Northwest quarter and the East half 
of Southwest quarter of Section Three, and the North- 
west quarter, and the Northwest quarter of the South- 
west quarter of Section Ten, all in Township Four 
South, Range Fourteen East W. M. For said consid- 
eration the further right and privilege is hereby given 
and granted to purchasing by the said J. C. Hostetler, 
his heirs, executors, administrators and assigns of all 
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right, title and interest that we or either of us now have 
or may acquire under the laws of the State of Oregon 
or otherwise of appropriating water from the Deschutes 
River for the purpose of furnishing electrical power for 
any and all purposes and all water rights connected 
with said stream of any kind that we or either of us 
may now have or hereafter acquire within the life of 
this option, and all right to condemn rights of way and 
riparian rights, and for said consideration the right and 
privilege is hereby conferred of purchasing all of the 
stock which we or either of us now own in the Tilkenny 
Road and Bridge Company, a corporation organized 
under the laws of the State of Oregon, and Tygh and 
Grass Valley Road Company, a corporation organized 
and existing under the laws of the State of Oregon, 
it being understood that the stock herein referred to 
amounts to ninety-nine shares in each company, and 
that thereafter the said right to purchase the said lands 
of said Sherar was duly assigned in writing by the said 
Hostetler for a valuable consideration, and the said 
right to purchase the said lands was thereafter and for 
a valuable consideration, on or about the 5th day of 
August, 1909, sold and assigned to your orator and 
became vested in your orator, and thereafter your 
orator, on or about the 4th day of December, 1909, ex- 
ercised its right to purchase said lands and paid the 
consideration therefor agreed upon between your orator 
and the heirs of the said Sherar and the personal rep- 
resentatives and assigns of the said Sherar, and at or 
about the same time, and with intent to use said lands 


for the purpose of developing power thereon by means 
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of the water flowing through said Jands in the channel 
of the Deschutes River, your orator further purchased 
and acquired title to certain other lands lying on said 
river and through which or a part of which the channel 
of said river flows, to-wit, the Southwest quarter 
(SWI) of the Northeast quarter (NE) of Section 
3, the Northwest quarter ((NW14) of the Southeast 
quarter (SE!/), the North half (N14) of the South- 
west quarter (SW14) and the Northeast quarter 
(NE) of the Southeast quarter (SE1/,) of Section 
9, in Township 4 South, Range 14 E. W. M., and the 
Northeast quarter (NE1/,) of the Southeast quarter 
(SEK14) of Section 8, in said Township and Range, 
and your orator acquired title to all of said lands and 
paid the consideration therefor with the design and pur- 
pose of using said lands for the purpose of construct- 
ing, maintaining and operating thereon a plant to gen- 
erate electrical power, and in furtherance of this design 
your orator employed engineers to make an examination 
and survey of the said lands and of the water power 
thereon and to prepare plans and specifications for con- 
structing the plant which your orator intended and ex- 
pected to erect upon said lands for the purposes afore- 
said and employed said engineers both before and after 
your orator acquired the said right to purchase said 
lands and before and after the conveyance of said lands 
was made to your orator by the heirs and devisees of 
J. H. Sherar, deceased, and your orator expended large 


sums of money for this purpose. 


vs. Deschutes Railroad Company 1 
IX. 

Complainant further showeth unto your Honors that 
the defendant at all times from and after the 13th day 
of June, 1906, had notice of the terms of the instrument 
in writing whereby the said J. H. Sherar and wife 
granted to the said J. C. Hostetler the right to purchase 
the property in this bill of complaint described and of 
the purposes for which the said Hostetler contemplated 
the purchase thereof, and knew the rights of the said 
Hostetler and of his assigns, and knew that the said 
Jands in this bill of complaint described were not vacant 
public lands of the United States. Thereafter, and with 
full knowledge of the purposes for which the right to 
purchase said lands had been given, and with a view to 
acquiring a right of way over said lands from the heirs 
and personal representatives and devisees of said J. H. 
Sherar and from the assigns of said J. H. Sherar, the 
defendant entered into negotiations with the executors 
of the will of J. H. Sherar and with the assigns of the 
said J. C. Hostetler and also entered into negotiations 
with the Interior Development Company, a corporation 
organized under the laws of the State of Oregon for the 
purpose of utilizing the waters of the Deschutes River 
on a part of the lands in this bill of complaint described 
for generating electrical power, and entered into said 
negotiations with a view to acquiring a right of way 
over lands described in this bill of complaint, and en- 
tered into said negotiations with the said parties prior 
to the time that it commenced to construct its railroad 
over the said lands and before the definite location of 
its proposed railroad over said lands had been determined 
upon or adopted. 


16 Hasicrrn Oregon Land Company 


At the time said negotiations were commenced, the 
Interior Development Company owned the Northeast 
quarter (NEY) of the Southeast quarter '(SEK14) of 
Section 9 above described, and also was claiming the 
Northeast quarter (NEY) of the Northeast quarter 
(NEI/,) of Section 3 above described; and one B. F. 
Laughlin was the owner of the option to purchase, ex- 
ecuted by J. H. Sherar and wife to J. C. Hostetler; and 
your orator is informed and believes and therefore al- 
leges that it was agreed between the Interior Develop- 
ment Company and the defendant that the defendant 
should have the right to go upon the lands owned by the 
Interior Development Company and the lands claimed 
by the Interior Development Company, as above 
set forth and construct its railroad over the same 
andupon the lands above said lands claimed and 
owned by the said Interior Development Com- 
pany, provided that the railway line to be con- 
structed over the said lands by the defendant 
should be constructed at such an elevation above 
the water of the Deschutes River that the con- 
struction and maintenance of the defendant’s railway 
line should not interfere with construction and main- 
tenance of a dam sixty '(60) feet in height above or- 
dinary low water in the said river where the said river 
runs through the Northeast quarter (NEJ/,) of the 
Northeast quarter (NEA) of said Section 3 and above 
the falls of said river, and the defendant railway com- 
pany agreed to so locate, construct and maintain its 
said railroad as to permit the construction, maintenance 
and enjoyment of a dam in the Deschutes River above 
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the falls thereof sixty (60) feet in height above ordinary 


low water in said river at said point. 


Your orator further shows unto your Honors that 
it is informed and believes and therefore alleges that 
during said negotiations and before your orator pur- 
chased the Hostetler option from said Laughlin, it was 
agreed by and between the said Laughlin and the de- 
fendant railway company that the said defendant might 
enter upon the lands described in the contract between 
J. H. Sherar and wife and the said Hostetler, and 
locate and construct its railway line over the same, pro- 
vided that the railway line should be so located, con- 
structed and maintained over said lands and over the 
lands above and below said lands that a dam sixty (60) 
feet in height above ordinary low water in the Deschutes 
River might be constructed in the Deschutes River at 
any place on the lands in the said Hostetler option de- 
scribed, and provided that the defendant should also 
make full compensation for all lands taken and for all 
damages to the lands in the option described and that 
no right to build or construct or maintain a railway 
over said lands should be granted or acquired unless 
the railroad were located as above provided and unless 
and until full damages were paid and compensation 


made as above provided. 


Your orator further shows unto your Honors that 
it is informed and believes and therefore alleges that 
after the purchase of the Hostetler contract by your 
orator, the negotiations between said Laughlin and the 
executors of the will of J. H. Sherar were continued by 
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the defendant, and the defendant was informed that 
the executors of said Sherar could not and would not 
grant a right of way over the lands in this bill of com- 
plaint described without the consent of your orator, but 
that afterwards, about the 25th day of August, 1909, 
the defendant requested of the Sherar executors per- 
mission to enter upon the lands in this bill of complaint 
described and to proceed with the grade of its railroad 
thereover, and was informed that such consent would 
not be given unless the consent of your orator should 
first be obtained, and that thereupon the defendant 
stated to the said executors that the consent of your 
orator had been obtained, but in truth and in fact the 
consent of your orator had not been obtained; and your 
orator is further informed and believes and therefore 
alleges that the said executors, through their attorneys, 
then informed the defendant that if 1t should construct, 
maintain and operate its railroad at such an elevation 
above the Deschutes River that the said railroad would 
not interfere with the use of the property in the Hos- 
tetler contract described for hydraulic purposes, and 
if your orator would consent thereto, that the defendant 
might proceed with the construction of its railroad, but 


not otherwise. 


Your Orator further avers that it is informed and 
believes and therefore alleges that about the 25th day 
of August, 1909, for the purpose of confirming con- 
versations had between the executors of the will of J. H. 
Sherar and their attorney, and the representatives of 
the defendant, the attorneys of the said executors ad- 
vised the defendant that the executors of the will of 
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said Sherar would consent that the defendant company 
should proceed with the construction of its railroad over 
the Sherar lands in the Deschutes canyon provided that 
the railroad should be constructed sufficiently above the 
river that it would not interfere with the use of the 
property for hydraulic purposes and that the parties who 
had agreed to purchase the property should consent 
thereto, and furthermore that if the parties who had 
agreed to purchase should not take the Sherar property, 
that the defendant should pay to the estate of J. H. 
Sherar one thousand dollars ($1,000) for the right of 
way, but that if the sale should be consummated the 
defendant should settle with the purchasers for the right 
of way; and your orator avers that its consent to the 
location, construction and maintenance of the railroad 
over the said lands was never obtained, and no attempt 
was made to agree with your orator as to the compensa- 
tion which it should receive for a right of way over said 
lands; and your orator further avers that at all of said 
times from and after the 5th day of August, 1909, the 
defendant knew that your orator had purchased the 
Hostetler contract, and knew that your orator was caus- 
ing surveys to be made and plans and specifications to 
be drawn with a view to determining in what manner the 
hydraulic power could best be installed upon the Des- 
chues River on the lands in this bill of complaint de- 
scribed, and was expending large sums of money to 
this end; and your orator is informed and believes and 
therefore alleges that at said times the defendant knew 
of the rights of your orator, and knew of the condition 
of the title of said lands in this bill of complaint de- 
scribed. 
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Your orator shows unto your Honors that the lands 
in Section 35, the lands in Section 84, the lands in the 
Northeast quarter of the Northeast quarter of Section 
3, the lands in the Southwest quarter of the Northeast 
quarter of Section 3, and the lands in the East half of 
the Southwest quarter of Section 3, the lands in Sec- 
tion 10, the lands in Section 9, the lands in Section 8 
in this bill of complaint described, lie on both sides of 
the Deschutes River, and the lands in the Southeast 
quarter of the Northwest quarter of Section 3 and the 
East half of the Southeast quarter of Section 3 lie, the 
first described tract on the west side of said river, and 
the last described tract on the east side of said river, but 
both extending to the channel of said river; that through 
said lands in the bill of complaint described the Des- 
chutes River runs in a narrow and deep canyon, and 
the lands in this bill of complaint described are chiefly 
valuable by reason of the fact that they lie on said river 
and that through said lands the fall in said river is very 
great, so that said lands taken together furnish an ex- 
cellent site for hydraulic plant; and said facts were well 
known to the defendant at all times in this bill of com- 
plaint mentioned; and your orator and the said Laughlin 
and the Interior Development Company undertook to 
acquire title to said lands with the intent of developing 
the hydraulic power on said Jands, and said fact was well 
known to the defendant; and your orator and also the 
Interior Development Company were at all the times 
that the acts of the defendant herein complained of were 
committed, engaged in surveying and examining said 
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lands and causing plans and designs to be prepared and 
work to be done with a view to construct and install on 
said lands a plant for the generation of power for manu- 
facturing purposes and for sale, and these facts were 
well known to the defendant at the time that the acts 
herein complained of were committed by the defendant, 
and the negotiations had by the defendant with the said 
Laughlin, the executors of the will of J. H. Sherar, and 
Interior Development Company were had with full 
knowledge on the part of the defendant of said facts 
and with a view to so locate a line of railway that the 
construction, maintainance and operation of such rail- 
way by the defendant should not interfere with the de- 
velopment of power for said purposes on said river on 
the lands in this bill of complaint described, and the de- 
fendant agreed to so locate, construct, maintain and 
operate its railroad as not to interfere with the develop- 
ment of power on said river on the lands above described. 


XI. 


Notwithstanding the rights of your orator, and in 
violation of the agreement which it had made with the 
executors of the will of J. H. Sherar and with B. F. 
Laughlin and with the Interior Development Company 
and without authority from your orator, and without 
right other than as stated in this bill of complaint, but 
by and with the consent of the executors of the said 
J. H. Sherar fraudulently obtained as hereinbefore set 
forth, and by and with the consent of the said Laughlin 
and by and with the consent of the Interior Development 
Company but by and with such consent obtained with 
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the agreement on the part of the defendant to so locate 
its line of railway as not to interfere with the develop- 
ment of power on the lands in this bill of complaint de- 
seribed as in this bill is set forth by your orator, the 
defendant entered upon the lands in the bill of com- 
plaint described and at the time of the commencement 
of this suit was upon said lands and was engaged on the 
construction of a railway over and across said lands, but 
located and constructed its railway over said lands in 
violation of the agreement made with the executors of 
said J. H. Sherar and with said Laughlin and with said 
Interior Development Company at an elevation above 
the Deschutes River which will admit of the construction 
of a dam on said river, and particularly where said river 
flows through the northwest quarter of the northeast 
quarter of section 3 and above the falls in said river not 
exceeding fifty-five (55) feet above ordinary low water, 
and was engaged in constructing its said railroad over 
the said lands in the bill of complaint described, on said 
elevation, at the time of the commencement of this suit, 
and since the commencement of this suit has completed 
the construction of its said railroad over said lands not- 
withstanding the pendency of this suit and the objec- 
tions made by your orator, and has not made or at- 
tempted to make any agreement with your orator as to 
the compensation to be paid your orator for a right of 
way over said lands or as to the elevation at which said 
railway should be constructed over said lands, and had 
not, until the bringing in of its answer in this suit, of- 
fered to pay to your orator any sum of money as com- 
pensation; and while it is true that the executors of J. 
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H. Sherar and the said Laughlin and the: Interior De- 
velopment Company and the engineers of your orator 
knew that the defendant had entered upon said Jands 
and was constructing a railroad over the same, and while 
it is true that the said parties did not attempt, nor did 
your orator attempt until the bringing of this suit, to 
prevent the entry upon the said lands by the defendant, 
or the construction of the said railway over said lands 
by the defendant, it is also true that the said Laughlin 
and the said Interior Development Company and the 
executors of J. H. Sherar were informed by the de- 
fendant that the railroad was being constructed in such 
manner as to permit the erection and maintenance by 
the owner of the lands described in the bill of complaint 
of a dam on the Deschutes River where the same flows 
through the northwest quarter of the northeast quarter 
of section 8, and above the falls of said river, sixty (60) 
feet in height above ordinary low water of said river, 
and that your orator had consented thereto; and the 
executors of said J. H. Sherar, the said Laughlin, the 
Interior Development Company, and the engineers of 
your orator believed the representations made by the 
defendant until about the time of the commencement of 
this suit, and on that account did not protest against 
the entry upon said lands by the defendant or the con- 
struction of said railway, or take any steps to prevent 
the same; and at the same time your orator was informed 
and believed and therefore alleges that no right had 
been granted to the defendant to build its railway over 
said lands, and that no right would be granted to the 
defendant to build a railway over said lands without the 
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consent of your orator, but your orator had not acquired 
title to said lands and therefore had no right to inhibit 
the entry upon said lands by the defendant or the con- 
struction of the said railway over said lands by the de- 
fendant, until on or about the 80th day of March, 1910, 
when the deeds of conveyance of said lands were de- 
livered to your orator and your orator put in possession 
thereof, and thereupon your orator promptly undertook 
to prevent the further trespass upon said lands by the 
defendant and the construction of the railroad over said 
lands by the defendant, and has at all times since vig- 
orously undertaken to prevent the defendant from ac- 
quiring any rights over said lands until compensation 
should first be ascertained and paid to your orator. 


aE, 


Your orator further showeth unto your Honors that 
the construction, maintenance and operation of the rail- 
road over the lands in this bill of complaint described 
by the defendant, if the same be maintained and operated 
upon the location upon which the same has now been 
located and constructed, and as now being operated, 
will prevent the building of a dam in the Deschutes 
River on the lands in the bill of complaint described 
at any point to a height exceeding fifty-five '(55) feet 
above ordinary low water in said river, and the power 
which your orator will be able to generate by means of 
the water of the Deschutes River on its lands will be 
greatly impaired, and the cost of generating said power 
will be greatly enchanced, and the cost of constructing 
a plant will be greatly increased, and the maintenance 
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and operation of the plant, when completed, will be 
greatly obstructed and imperiled. 


ALI. 


Your orator further showeth unto your Honors that 
about the first day of December, 1909, and about the 
same time when it exercised its option to purchase the 
rights of the executors, heirs at law, devisees and assigns 
of J. H. Sherar, it also and at large expense purchased 
all the rights of the Interior Development Company 
upon the Deschutes River and perticularly its interest 
in all lands lying on said river, and also purchased from 
others the right to flow lands owned by them upon the 
Deschutes River, and now owns all rights of the Interior 
Development Company and particularly all the capital 
stock of the Interior Development Company, and that 
it made such ‘purchase with the intent and for the pur- 
pose of erecting, maintaining and operating a plant for 
the generation of power on the lands in the bill of com- 
plaint described; and your orator further shows that 
when it made said purchase from the Interior Develop- 
ment Company and from said Laughlin it was informed 
and believed and it therfore alleges that the defendant 
had agreed that its railroad should be so located, con- 
structed, maintained and operated as not to interfere 
with the development of power on the lands in the bill 
of complaint described, and that the railroad was so 
located by the defendant that a dam at least sixty (60) 
feet in height above ordinary low water in the Deschutes 
River where the same flows through the northwest 
quarter of the northeast quarter of section 3, and above 
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the falls in said river, could be constructed and main- 
tained without being interfered with by the railroad of 
the defendant, and that under its purchase it would have 
a right to construct and maintain a dam at said point 
and of such elevation without interference therewith by 
the defendant; and your orator further shows that it 
was informed and believed and is informed and does 
believe and therefore avers, that all rights of way ac- 
quired by the defendant for the construction, mainten- 
ance and operation of its railroad on the Deschutes 
River on lands other than those in the bill of complaint 
described, were acquired by the defendant to the end 
that a dam sixty (60) feet in height at the point in 
section 3 hereinbefore described, might be constructed 
and maintained without interference with any of the 
rights acquired by the defendant over lands other than 
those in the bill of complaint described, and were ac- 
quired in pursuance of the agreement had between the 
Interior Development Company and the defendant and 
in pursuance of the agreement had between the said 
Laughlin and the defendant and in pursuance of the 
agreement fraudulently entered into by the defendant 
with the executors of the will of J. H. Sherar, and that 
by reason of the matters herein alleged the defendant 
is estopped and should not be heard to say that the erec- 
tion of a dam sixty (60) feet in height above ordinary 
low water on the Deschutes River at the point in sec- 
tion 8, above the falls in said river, in this bill of com- 
plaint described, would flow any of the lands of the 
defendant, or would interfere with the construction, 
maintenance or operation of the railroad of the defend- 
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ant on any lands lying above the lands in the bill of 
complaint described, or with any of the lands in the bill 
of complaint described. And complainant further avers 
that it is informed and believes and therefore alleges 
that in truth and in fact the erection of a dam sixty (60) 
feet in height above ordinary low water on the Deschutes 
River at a point in section 3, above the falls in said 
river, at or near the place described in this bill of com- 
plaint, would not cause the waters of said river to flow 
any lands of the defendant or interfere with the con- 
struction, maintenance or operation of the railroad of 
the defendant on any lands lying above the lands in 
this bill of complaint described. 


XIV. 


Your orator further shows unto your Honors that 
your orator, at the time of the filing of its bill of com- 
plaint in this cause, was and ever since has been the 
owner in fee of the Southeast quarter of Section 34, 
Township 3 South, Range 14 E. W. M., and of the 
West half of the Southwest quarter of Section 27 in 
said Township and Range, and of the Northwest quar- 
ter of the Northeast quarter of Section 34 in said Town- 
ship and Range, and of the Kast half of the Southwest 
quarter and the West half of the Southeast quarter of 
Section 8 in Township 4 South, Range 14 KEK. W. M., 
and of the Southwest quarter of the Northeast quarter 
of said Section 8, also of the Northwest quarter of Sec- 
tion 10, the Northwest quarter of the Southwest quarter 
of Section 10, the Northwest quarter (NW14/,) of the 
Southeast quarter (SE1/,) of Section 9, the North half 
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(N14) of the Southwest quarter ((SW1,4) of Section 
9, the Northeast quarter (NE1/4,) of the Southeast 
quarter (SE!4,) of Section 9 and the Northeast quar- 
ter (NE) of the Southeast quarter (SE14) of Sec- 
tion 8 in said 'Township and Range, and by reason of 
the facts herein alleged was at said time, and has at all 
times since been, in possession of and entitled to claim 
a patent for the North half (N14) of the Southwest 
quarter (SW1,,) of Section 35, in Township 3 South, 
Range 14 EK. W. M., and for the Southwest quarter 
(SW1,) of the Northwest quarter (NW14) of Sec- 
tion 8, and Lot 2, the same being the Northwest quar- 
ter (NW!) of the Northeast quarter (NE1/) of Sec- 
tion 3, in Township 4+ South, Range 14 KH. W. M., that 
said lands lie in the canyon of the Deschutes River, with 
steep and in many places precipitous banks and bluffs 
along said river, and are valuable chiefly for the power 
which may be generated by damming said river and by 
the water flowing from said river upon said lands; that 
on said lands the fall in said river is very great, so that 
the fall of said river between the lands of your orator 
in Section 34 above described, and the lands of your 
orator in Section 8 above described, is approximately 
eee feet, and that at one point on said river on 
said Lot 2 of Section 3, there is a fall or falls in said 
river approximately 2... - feet in height; that said 
lands were acquired by your orator for the purpose of 
developing power upon said lands, and the purchase 
price thereof was paid by your orator and your orator 
paid, as the purchase price thereof, more than the sum 
of fifty thousand dollars ($50,000), and said lands were 
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purchased by your orator and the purchase price thereof 
paid after your orator had been assured by the defend- 
ant that its line of railroad across said lands had been 
so located and would be so constructed and maintained 
as not to interfere with the erection of a dam sixty (60) 
feet in height above ordinary low water in the said river 
where the same flows through said Lot 2 in said Sec- 
tion 3 and after your orator had been advised of the 
understanding between the defendant and said Laugh- 
lin; and your orator, relying upon the representations 
of the defendant that its railroad had been so located 
and would be so constructed, maintained and operated 
as not to interfere with the erection of a dam as herein 
stated, and also upon the understanding between the 
defendant and said Laughlin, purchased all other lands 
lying along said river above the proposed site of said 
dam, which, as your orator was informed and advised 
and therefore believes, would be flowed or flooded by 
the waters of said river should a dam of said height be 
constructed and maintained in said river where the same 
flows through said Lot 2 is said Section 3, and among 
other lands so purchased your orator purchased in par- 
ticular lands in Sections 9 and 10 above described; and 
your orator avers that all of said matters were well 
known to the defendant at and prior to the time that 
the defendant located its line of railroad over the lands 
of your orator in this bill of complaint described and 
over the lands lying above said lands of your orator, 
and that defendant is estopped and should not be heard 
to say by reason of the matters herein alleged that any 
of its lands would be interfered with or flowed or flooded, 
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or that the construction or maintenance or operation 
of its railroad would be interfered with, by the con- 
struction of a dam in said river where the same flows 
through the lands in Lot 2 above described. 


XV. 


Your orator further shows unto your Honors that 
it is mformed and believes and therefore alleges that 
the defendant pretends and claims that it has acquired a 
right of way over the lands in the north half of the 
southwest quarter of section 35 hereinbefore described, 
and in Lot 2, the same being the northwest quarter of 
the northeast quarter of section 3, and in the southeast 
quarter of the northwest quarter of section 3 above de- 
scribed, under and in pursuance of the Act of Congress 
of the United States of March 38, 1875, entitled “An 
Act granting to railroads a right of way through public 
lands of the United States;” but your orator alleges that 
the said lands were not at the time that the defendant 
attempted to acquire a right of way over the same, in 
pursuance of said Act of Congress of March 3, 1873, 
public lands of the United States or vacant lands of 
the United States, but were at said time and have been 
since the year 1871, in the possession and occupancy 
of J. H. Sherar, his heirs, devisees and assigns, and 
that the attempt on the part of the defendant to acquire 
a right of way over the same as public lands of the 
United States was and is void and that thereby the de- 
fendant acquired no right of way or interest in the said 


lands or any thereof. 
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Your orator further shows unto your Honors that 
it is informed and believes and therefore alleges that 
the defendant pretends and claims that it has acquired 
a strip of land one hundred (100) feet in width, being 
fifty (50) feet on each side of the center line of the 
location of its railroad over and across the southeast 
quarter of the northwest quarter of section 9, the north- 
east quarter of the southeast quarter of section 17, the 
west half of the southwest quarter of section 16, the 
west half of the northwest quarter of section 21, the 
northeast quarter of the northeast quarter of section 20, 
the northeast quarter of the southeast quarter of section 
20, and the southwest quarter of the northeast quarter 
of section 32, all in township 4 south, range 14 KE. W. M., 
and that it has also acquired from the United States 
under and in pursuance of the Act of Congress of the 
United States of March 3, 1875, hereinbefore referred 
to, a right of way one hundred (100) feet in width on 
either side of the center line of location of its railroad 
over said other public lands of the United States which 
lie along the Deschutes River, and particularly over the 
south half of the southeast quarter and the southwest 
quarter of the southwest quarter of section 9, the east 
half of the northeast quarter and the northeast quarter 
of the northeast quarter and the west half of the south- 
east quarter of section 20, the west half of the north- 
east quarter and the west half of the southeast quarter 
of section 29, the northwest quarter of the northeast 
quarter and the southeast quarter of the northeast quar- 
ter of section 32, the southwest quarter of the northwest 
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quarter and the west half of the southwest quarter of 
section 33, all in township 4 south, range 14 HK. W. M., 
and that said lands are necessary to it for its railroad, 
and that its railroad has been located over the same, and 
that the erection of a dam in said river at the point where 
said river flows through said Lot 2 above described, 
will flow the waters of said river back upon the said 
lands acquired by it for railway purposes and back 
upon the right of way over the public lands above de- 
scribed, over which the defendant claims to have ac- 
quired a right of way; but your orator avers that it is 
informed and believes and therefore alleges that the 
said river does not flow through or upon the southeast 
quarter of the northwest quarter of section 9, or upon 
the south half of the southeast quarter or the southwest 
quarter of the southwest quarter of section 9, but flows 
through the northwest quarter of the southeast quarter 
of section 9 and the northeast quarter of the southeast 
quarter of section 9, and the north half of the south- 
west quarter of section 9, and through the northeast 
quarter of the southeast quarter of section 8, the lands 
hereinbefore described and alleged to have been pur- 
chased by and to be now owned by your orator and that 
it is informed and believes and therefore alleges that 
the erection of a dam sixty (60) feet in height above 
ordinary low water in the Deschutes River where the 
same flows through Lot 2 in this bill of complaint de- 
scribed, would not cause the waters of said river to flow 
over or upon any of the lands claimed by the defendant 
in sections 9, 17, 16, 21, 20, 32 or 29, nor affect the flow 
of the waters of said river upon said lands or upon any 
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thereof; and furthermore that if the location of said 


dam at said place should cause the waters of said river 
to flow upon any of said lands claimed by the defend- 
ant as herein set forth, such flooding would not affect 
the railroad lines of the defendant as located over or 
upon said lands, or any thereof, and that this is well 
known to the defendant and was known to the defendant 
at the time it located its railroad line over the same, and 
that its railroad line was located over said lands with 
the intent to place the same at such elevation above 
said river that the erection of a dam of said height at 
the point aforesaid would not affect or impair or in- 
terfere with the railroad line of the defendant where 
the same is located over or upon said lands, or any 
thereof, and that said location over the said lands was 
so made by the defendant with this end in view in pur- 
suance of the agreement entered into between the de- 
fendant and the Interior Development Company and 
B. F. Laughlin hereinbefore mentioned, and in con- 
sideration that the said defendant should be allowed to 
locate its railroad over the lands then claimed by the 
said Interior Development Company and over the lands 
then claimed by the said B. F. Laughlin under the 
option to purchase the same hereinbefore mentioned, 
at such an elevation above the waters of said river that 
a dam of the height hereinbefore mentioned might be 
constructed and maintained in the said river where the 
same flows through Lot 2 hereinabove described; and 
that the defendant is estopped and should not be heard 
to say that the erection of a dam of said height at said 
place would interfere with its railroad where the same 
is located over the said lands, or any thereof. 
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Notwithstanding the rights of your orator and its 
ownership and interest in the lands in this bill of com- 
plaint described, as herein alleged, and against the pro- 
test of your orator, the defendant entered upon the 
lands belonging to your orator and claimed by your 
orator as in this bill of complaint set forth, and at the 
time of the commencement of this suit was engaged in 
the construction of a railroad over and across said lands, 
and was constructing said railroad at such an elevation 
above the said Deschutes River that a dam sixty (60) 
feet in height above ordinary low water in said river 
where said river flows through Lot 2 in section 3, town- 
ship 4 south, range 14 E. W. M., would cause the waters 
of said river to back and flow the railroad line of the 
defendant as the same was being constructed over the 
lands owned and claimed by your orator in section 3 
and in section 10 and in section 9 aforesaid, and at such 
an elevation above the water of said river that any dam 
erected in said river where the same flows through said 
Lot 2, exceeding fifty-five (55) feet in height, could 
not be constructed without flooding the line of railroad 
through the said lands of your orator; and prior to the 
time that your orator acquired title to said lands, and 
prior to the time that the defendant commenced the 
construction of said railroad, the defendant was warned 
by the then owners of said lands and by your orator, 
then having acquired the option to purchase said lands, 
to desist from its work, and in particular the defendant 
was advised on and prior to the 25th day of August, 
1909, that the defendant would be permitted to pro- 
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ceed with the construction of its railroad across that 
portion of the lands in this bill of complaint described 
acquired by your orator through the option given by 
J. H. Sherar, provided the said railroad should be con- 
structed sufficiently above the water in said Deschutes 
River so that it would not interfere with the use of the 
property for hydraulic purposes, and in particular was 
further advised by the executors and heirs at law and 
devisees of J. H. Sherar, on and prior to the 25th day 
of August, 1909, that the defendant could proceed with 
the construction of its railroad across the lands belong- 
ing to the estate of J. H. Sherar, only on condition that 
the railroad should be constructed sufficiently above the 
river that it would not interfere with the use of the said 
property for hydraulic purposes, and on condition that 
the persons who had agreed to purchase the property 
should consent, and that if the persons who had agreed 
to purchase the property should take the property and 
the proposed sale should be consummated the defendant 
should settle with such purchasers for the right of way 
over said lands; that at said time the said railroad had 
not been constructed, or the construction thereof begun, 
over said lands in this bill of complaint described and 
herein alleged to be owned by or claimed by your orator, 
and your orator further shows that your orator has not, 
and, as your orator is informed and believes and there- 
fore alleges, the executors and heirs and devisees of 
J. H. Sherar have not, and the said B. F. Laughlin 
and the Interior Development Company have not, nor 
has any of said parties, as your orator is informed and 
believes and therefore alleges, consented to or given per- 
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mission that the defendant should locate or build a rail- 
road over the said lands, or any thereof, as such railroad 
is located and constructed over the same; and your 
orator therefore alleges that the said railroad was lo- 
cated and constructed over the said lands and is now 
maintained and operated over said lands without the 
consent or permission of the owners of said lands or 
any thereof, and notwithstanding the objections and 
protests of the owners of said lands and particularly of 
your orator, but your orator did not discover the true 
elevation at which said railroad was being constructed 
until after the 30th day of March, 1910, nor until after 
the deeds conveying said property to your orator had 
been executed and delivered to your orator, but your 
orator was deceived and your orator is informed and 
believes and therefore alleges that the executors, devisees 
and heirs at law of J. H. Sherar and the said B. F. 
Laughlin and the said Interior Development Company 
were deceived and each of them was deceived, by the 
representations of the defendant and were led to believe 
and did believe that the railroad which the defendant 
contemplated constructing, maintaining and operating 
over said lands would be located, constructed and main- 
tained and operated at such an elevation above the 
waters of the Deschutes River that a dam sixty (60) 
feet in height above ordinary low water where said river 
flows through the lands in Lot 2 above described, could 
be built and maintained without interfering with the 
construction, maintenance and operation of said rail- 
road, and by reason of such deception and the representa- 
tions of the defendant by which such deception was 
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accomplished, the executors, heirs at law and devisees 
of said J. H. Sherar, the said Laughlin and the said 
Interior Development Company and your orator did 
not take any steps to prevent the location of said rail- 
road by the defendant or the construction of the same 
as located. 


XVITTI. 


Your orator further shows unto your Honors that 
at the time the defendant located its said railroad, and 
at all times since said time, the defendant has known 
and now knows that the lands in this bill of complaint 
described and herein alleged to be owned by or claimed 
by your orator, are valuable chiefly because of the fact 
that the said Deschutes River flows through the same 
and in its course through said lands the flow of said 
river is so great that the water of said river can be 
advantageously used for the development of power, that 
prior to the organization of the defendant the said J. H. 
Sherar had agreed to sell said lands to parties who were 
purchasing the same for the purpose of developing 
power on said lands, and had entered into a written con- 
tract to that end, and that the right to purchase the said 
property has been acquired for said purpose by the said 
Laughlin, and afterward by your orator; and also was 
advised and knew that the Interior Development Com- 
pany had attempted to appropriate the water of the 
Deschutes River where the same flows through Lot 2 
above described, for the purpose of erecting in said river 
at said place a dam 60 feet in height above the ordinary 
low water of said river for the purpose of developing 
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power thereby; but, notwithstanding such knowledge on 
the part of the defendant and the representations of the 
defendant that it would so locate and construct its rail- 
road as not to interfere with the use of said property for 
hydraulic purposes and with the work of constructing 
and installing a power plant on said river, the defendant 
entered upon said lands and at the time this suit was com- 
menced was engaged in constructing its railroad over the 
same, and your orator shows that the location, construc- 
tion and maintenance of the railroad of the defendant 
over the lands in this bill of complaint described, and 
therein alleged to be owned or claimed by your orator, 
has greatly hindered and delayed your orator in the pros- 
ecution of the work of constructing and installing a pow- 
er plant on said river on said lands, and will greatly hin- 
der and delay your orator in the prosecution of said 
work, and after said work of constructing and installing 
said power plant has been completed the said power 
plant will be greatly mterfered with and impaired by 
slides caused by the building of said railroad and by the 
maintenance and operation of said railroad; and fur- 
thermore, the power to be developed upon said lands 
and which your orator contemplates and has been en- 
gaged in developing upon said lands, will be greatly cur- 
tailed and impaired, and your orator will thereby be ir- 
remediably injured and damaged; and your orator is 
informed and believes and therefore alleges that the 
construction, maintenance and operation of defendant’s 
railroad over said lands will enhance the expense of con- 
structing the power plant on said lands by your orator 
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(> ); that the amount of power which can 
be developed upon said lands by the construction of a 
dam in said river where the same flows through lot 2 
in section 3 above described, will be impaired to the ex- 
POTION 2. ce ee es per cent. of the total power 
which could be generated by said dam should such dam 
be erected sixty (60) feet in height above ordinary low 
water in said river, and that the cost of the power de- 
veloped by the plant to be erected on said river on said 
lands by your orator will be increased to the extent of 
Ue. eee bee ede. dollars (3220-220. ) per 
horsepower; and your orator shows that by reason of the 
premises the damages sustained by your orator by rea- 
son of the location of the railroad of the defendant over 
its said lands, as the same has been located and construct- 
ed and as now maintained and operated, will be in ex- 
[252 OL ne dollars)($......7.. Ve 
and that the amount involved in this controversy is more 
than two thousand dollars ($2,000) exclusive of interest 
and costs; 


XIX. 


Your orator further shows unto your Honors that it 
has at all times since it acquired the right to purchase 
the said lands, maintained agents in the State of Ore- 
gon, who were authorized to agree with the defendant 
as to the terms and conditions upon which the defendant 
should enter upon said lands, locate its railroad over the 
same, and construct and build its railroad thereover and 
acquire a right of way over said lands, and as to the com- 
pensation which should be paid therefor, but that at no 
time did the defendant attempt to enter into any agree- 
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ment with your orator or with the owners of said lands, 
or any thereof, as to the compensation to be paid for the 
right to locate and build its railroad over said lands, and 
at no time has any compensation or damages been ten- 
dered to your orator or to anyone for the taking of or 
injury to your orator’s property, and that at no time has 
the defendant attempted to purchase the right to enter 
upon, locate its railroad over, or construct its railroad 
over said lands, or any thereof, nor had the defendant 
commenced any action or suit in any court to appropri- 
ate the said lands or the right of way over the same, nor 
made any other attempt to acquire the right to go upon 
the same or to locate its railroad over the same, or to con- 
struct or maintain its railroad over the same, save as in 
this bill of complaint is more particularly set forth. 


XX. 


Plaintiff further shows unto your Honors that un- 
der the laws of the State of Oregon the defendant has 
a right to take and appropriate property for its corpor- 
ate purposes, and means are provided whereby the de- 
fendant may exercise such right, but that no means are 
provided by law by which your orator can institute any 
proceedings to determine upon what conditions and for 
what compensation its lands and rights may be taken, 
and that your orator has no plain, adequate or speedy 
remedy at law, and is unable, by reason of the matters 
herein alleged, to prevent, without the assistance of a 
court of equity, the injuries and damages herein com- 
plained of, or to protect its property from the unlawful 
acts of the defendant, or to obtain compensation for its 
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property taken and the invasion of its rights, and must 
therefore seek relief in equity, wherein such matters are 
properly cognizable and relievable. 


XXII. 


Your orator further shows unto your Honors that 
since the commencement of this suit, and in pursuance 
of the decision of the General Land Office of the United 
States, patents have been issued pursuant to law upon 
the application to select the lands above described sit- 
uated in Section 35 and also the Northwest quarter 
(NW1,) of the Northeast quarter (NE14) of Section 
3 above described, and thereby the legal title to said lands 
became vested in your orator and your orator is now 
the owner in fee simple of said lands. 


EIT: 


Your orator further shows to your honors that since 
the filing of the original bill of complaint in this suit, the 
Deschutes Railroad Company, in total disregard of the 
rights of your orator, has completed its railroad over 
the lands in this bill of complaint described and is now 
maintaining and operating its railroad over the said 
lands, and in connection therewith, has caused a fence 
to be built over the aforesaid lands and along the line of 
its railroad, as the same is located and constructed and 
maintained over the said lands in such manner that a 
large part of said lands are wholly separated, by the 
fences so constructed, from access to the Deschutes 
River, and unless enjoined by your Honors, will con- 
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tinue to maintain the said fences and to maintain and 
operate the said railroad over the lands of your orator. 
Inasmuch, therefore, as your orator is remediless in 
the premises at and by the strict rules of the common 
law, and is only relievable in a court of equity, wherein 
matters of this kind are properly cognizable and reliev- 
able, your orator prays the aid of this Honorable Court 
that a writ of injunction issue out of and under the seal 
of this Court and be issued by one of your Honors ac- 
cording to the form of the statute in such cases made and 
provided, commanding, enjoining, restraining and pro- 
hibiting the defendant and each and all of the servants, 
agents, employes and attorneys of the defendant, and 
all persons acting by and through the authority or the 
direction of the defendant, from entering upon or tres- 
passing upon the lands of your orator above described, 
or the lands claimed by your orator in this bill of com- 
plaint described, or any thereof, and from constructing, 
maintaining, building or operating a railroad over the 
same and from interfering with the possession of your 
orator or the enjoyment of said lands by your orator 
pending the determination of this suit; and that upon 
the final hearing of this cause such injunction be made 
perpetual; and that your orator may have such further 
and other relief in the premises as the nature and circum- 
stances of this cause may require and as to your Honors 
may seem meet; and that it may please your Honors to 
grant unto your orator a subpoena of the United States 
of America isued out of and under the seal of this Hon- 
orable Court, directed to the defendant herein, and there- 
by commanding the defendant for a day certain, therein 
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to be named and under a certain penalty, to be and ap- 
pear before this Honorable Court, then and there to an- 
swer, but not under oath (an answer under oath being 
expressly waived) all and singular the premises, and 
stand to perform and abide by such order and direction 
and decree as may be made against the defendant in the 
premises and as shall seem meet and agreeable to equity 
and to good conscience; and your orator, as in duty 


bound, will ever pray, ete. 


VEAZIE, McCOURT & VEAZIE, 
TEAL, MINOR & WINFREE, 
Solicitors for Complainant. 


The United States of America, 
District of Oregon,—ss. 


I, Walter J. Burns, being first duly sworn, depose 
and say: That I am Manager of Bulfour, Guthrie & 
Company, Agents for the State of Oregon of the East- 
ern Oregon Land Company, the above named plaintiff; 
that I have read the foregoing amended Bill of Com- 
plaint and know the contents thereof; and that the same 
is true as I verily believe. 


WALTER J. BURNS. 


Subscribed and sworn to before me this 7th day of 
November, 1913. 
A. L. VEAZIE, 
Notary Public for Oregon. 


(Notarial Seal) 
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Service of the within Amended Complaint and re- 
ceipt of a copy is hereby admitted this 12th day of No- 
vember, 191.. 

A. C. SPENCER, 
Of Attorneys for Defendant. 


Filed November 12, 1913. 


ao Ie CANNON Clerk: 


And afterwards, to-wit: on the 29th day of December, 
1913, there was duly filed in said Court and cause 
an answer to Second Amended Bill of Complaint in 
words and figures as follows, to-wit: 


ANSWER TO SECOND AMENDED COM- 
PLAINT. 


Comes now the defendant and brings this its answer 
to complainant’s second amended bill of complaint, to- 
wit, that amended bill filed on November 12, 1913, and 
thereupon, as and for such answer to so much of said 
amended bill as the defendant is advised by counsel is 
necessary or material to make answer unto, the defend- 
ant showeth: 


The defendant admits that the complainant is a cor- 
poration organized under and by virtue of the laws of 
the state of California, and having its principal office 
and place of business in the city of San Francisco, state 
of California, and is a citizen of said state as in the said 
amended bill alleged; but this defendant has no know!l- 
edge or information sufficient to form a belief as to 
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whether or not in or by the complainant’s articles of in- 
corporation or amendments thereof, complainant is or- 
ganized for the purpose of, or has any power to pur- 
chase, or sell, or exchange, or lease, or mortgage, or 
pledge, or hold, or enjoy, or encumber, or deal in, lands 
or water rights, or water privileges, or interests in lands, 
or water-rights, or water privileges of any nature or kind 
whatsoever, situated in the state of Oregon or elsewhere, 
or to engage in, or carry on, the business of dealing or 
operating in real estate, or to acquire, or own, or pur- 
chase, or sell or encumber, or hold, or enjoy, or dispose 
of, water for any purpose whatever, or to appropriate or 
use waters of the rivers, or streams, or lakes in the state 
of Oregon or elsewhere for any purpose whatever; or 
has power to appropriate lands, or water-rights, or other 
property for public or other or any use, or for the uses 
or purposes for which it was incorporated, and this de- 
fendant therefore denies the same and leaves to com- 
plainant such proof thereof as complainant may be ad- 
vised to be necessary. 


This defendant denies that in the year 1871, or at any 
time, J. H. Sherar purchased of a settler upon the public 
lands of the state of Oregon the possessory or any right 
to a strip of land extending on both or either side of the 
Deschutes river, from the mouth of Buckhollow on the 
north to the mouth of White river on the south, or made 
settlement upon said land in 1871, or at all, but admits 
that said land in 1871 was public lands of the United 
States and unsurveyed, and thereunto this defendant 
alleges that any purported purchase of any possessory 
right by the said Sherar of a settler on the public Jands 
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of the United States was null and void, unauthorized 
by any statute of the United States, and expressly pro- 
hibited and declared void by the laws of the United 
States in effect at said time, and said Sherar acquired 
no interest whatever in any of the lands in question by 
virtue of any such alleged purchase. 


This defendant denies that Sherar settled upon said 
lands with the intention of acquiring title thereto from 
the United States of America, under or in pursuance 
of laws theretofore or at all passed by the Congress of 
the United States at said or any time in force regulating 
the disposition or sale of the public lands of the United 
States. 


This defendant has no knowledge or information suf- 
ficient to form a belief as to whether or not at the time 
of the said alleged purchase by the said Sherar, or of the 
said alleged settlement of the said Sherar upon said 
lands, there was a toll bridge crossing the Deschutes 
river on said lands, or toll roads leading from said bridge 
on either side of said river, or whether or not said Sherar 
purchased said toll bridge or toll roads, or built his 
residence upon lands near said bridge, and therefore 
denies the same, and leaves the complainant to such 
proof thereof as he may be advised is necessary. And 
this defendant denies that the said Sherar resided upon 
said lands in the year 1908, but admits that said Sherar 
at the time of his death resided at or near a bridge across 
the Des Chutes river, but that said residence occupied 
but a small portion of the land between Buckhollow and 
White River, and said residence was located in the south- 


lot 
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east quarter of section 34, township 3 south, range 14 
east, W. M., and the occupancy and residence at such 
point was insufficient to acquire more than one hundred 
and sixty acres of the public lands of the United States, 
and did not and could not constitute a settlement upon 
or occupancy of more than one hundred and sixty acres, 
and such residence upon said southeast quarter of said 
section 34, this defendant is informed and believes, and 
therefore alleges, was for the purpose and use by said 
Sherar for the acquirement of the said southeast quar- 
ter of said section 34, township 3 south, range 14 east, 
W. M., and was exhausted upon the acquirement by 
said Sherar of said section 34, and did not and could not 
relate to, or be used as the basis for the acquirement of 
any property along the Deschutes river outside of said 
southeast quarter of said section 34. 


This defendant denies that from the time of such 
alleged settlement of said Sherar to the date of his al- 
leged death in 1908, said Sherar was in the exclusive 
or any occupancy of any of said lands except the south- 
east quarter of said section 34, or that any of said lands 
outside of said southeast quarter of said section 34, were 
generally or at all recognized as belonging to or were 
claimed by the said Sherar or were used by the said 
Sherar for the purposes for which they were best adapt- 
ed, or for any purpose whatsoever. 


This defendant alleges that the public surveys of 
townships three and four south, range 14 east, W. M., 
were completed and approved, and copies thereof filed 
with the Loca] Land Office of the United States at The 
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Dalles, Oregon, prior to the year 1883, and that no entry, 
of any of the lands referred to in complainant’s com- 
plaint, except the southeast quarter of section 34, town- 
ship 3 south, range 14 east, was ever made by said J. H. 
Sherar within three months after the filing of copies 
of said public survey in the Local Land Office of the 
United States at The Dalles, Oregon, the same being 
the district in which the said lands in question lie, and 
no proof or payments for any of said lands, except the 
said southeast quarter of section 34, was ever made to 
the United States, and any rights claimed by the said 
Sherar were cancelled and forfeited, and the said Sherar 
had no rights in any of said lands except the said south- 
east quarter of section 34 by reason of any settlement 
or occupancy of any of said lands. 


This defendant denies that subsequently or at all, 
title to certain portions of said lands described in com- 
plainant’s complaint was acquired from the United 
States of America in pursuance of the laws of the acts 
of Congress or otherwise at various or any times except 
as hereinafter admitted. 


This defendant admits that the complainant is the 
owner of, and acquired title to, the southeast quarter 
of section 34, township 8 south, range 14 east, W. M. 
the southwest quarter of the northeast quarter, the west 
half of the southeast quarter, and the east half of the 
southwest quarter of section 3, the northwest quarter 
and the northwest quarter of the southwest quarter of 
section 10, all in township 4 south, range 14 east, W. M., 
and that this defendant has located thereover and across 
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said several lands its line of railroad as hereinafter more 
particularly set forth. 


This defendant alleges that title to the north half 
of the southwest quarter of section 35, township 3 south, 
range 14 east, and lot 2 of section 3, township 4 south, 
range 14 east the same being the northwest quarter 
of the northeast quarter of said section 3, was selected 
by the Santa Fe Pacific Railroad Company, by J. H. 
Sherar, its attorney in fact, in lieu of other lands owned 
by the said Santa Ie Pacific Railroad Company, in- 
cluded within a forest reservation, which said lieu selec- 
tion was made under and by virtue of the act of Con- 
gress, approved June 4, 1897, entitled “An Act making 
appropriation for sundry, civil expenses of the govern- 
ment for the fiscal year ending June 30, 1898,” but 
that said selection was not approved or patent issued 
therefor until February 26, 1913; that prior to such 
approval and the issuance of such patent, the Deschutes 
Railroad Company had located and constructed its line 
of railroad over and across the said lands, and had ac- 
quired a right of way over and across said lands as here- 
inafter more particularly alleged, and the approval] and 
patent of said selection by the said Santa Fe Pacific 
Railroad Company, and the title granted by the United 
States to said land was made subject to the right of 
way of the Deschutes Railroad Company over and 
across said lands. 


This defendant has no knowledge or information 
sufficient to form a belief as to whether or not said 
Sherar or the complainant ever acquired any title to 
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lot 1, section 3, the same being the northeast quarter of 
the northeast quarter of section 3, or the northeast quar- 
ter of the southeast quarter of section 9, township 4 
south, range 14 east, W. M., but alleges that any title 
acquired in and to said lands by the said Sherar or the 
complainant was acquired subsequently to the location 
and construction of the line of railroad of the defendant 
over and across said lands; that at the time of the loca- 
tion and construction of the line of the Deschutes Rail- 
road Company, over and across the same, said lands were 
owned by the Interior Development Company, and the 
defendant entered upon and constructed its line over and 
across the same, with the consent, permission and au- 
thority of the said Interior Development Company, and 
any title in and to the same acquired by the complain- 
ant or the said Sherar was acquired subject to the right 
of way of the defendant, and subject to the right of the 
defendant to occupy and use its line of railroad as now 


constructed. 


This defendant alleges that it has no knowledge or 
information suflicient to form a belief as to whether or 
not title to the southeast quarter of the northwest quar- 
ter, section 3, the northwest quarter of the southeast 
quarter, the northwest quarter of the southwest quarter, 
or the northeast quarter of the southwest quarter of 
section 9, township 4 south, range 14 east, W. M., or 
the northeast quarter of the southeast quarter of sec- 
tion 8, township 4 south, range 14 east, W. M., was ever 
acquired by the complainant or the said Sherar, and 
therefore denies the same, but with reference thereto 
this defendant alleges that its line of railroad is not 
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constructed over or across any of said lands, and alleges 
that the same are immaterial to this controversy. 


This defendant denies that all or any of said lands 
were subsequently or at all conveyed to complainant, 
except as hereinabove expressly admitted, or that said 
lands embrace the entire course of the Deschutes River 
between the north line of the southwest quarter of section 
8, township 3 south, range 14 east, and the south line 
of the northeast quarter of the southeast quarter of 
section 8, township 4 south, range 14 east. 


This defendant has no knowledge or information 
sufficient to form a belief as to whether or not at the time 
of the several orders of withdrawal referred to in para- 
graph VII of the Second Amended complaint, the ap- 
plication to select said lands or any thereof, was pending 
before the General Land Office of the United States, 
and therefore denies the same, and leaves the plaintiff 
to such proof thereof as may be necessary. 


This defendant denies that the said lands in section 
35 and section 3 selected, were not vacant public lands 
of the United States, and denies that the same were 
not affected by the several orders or proclamations with- 
drawing the said lands from entry, or were not affected 
by the said orders or proclamations, or by any thereof, 
and denies that until the act of Congress of June 25, 
1910, there was no act of Congress under which said 
lands could legally be withdrawn from settlement or 
entry, or by which the alleged rights attempted to be 
acquired by the application to select said lands or the 
entry thereof could have been affected, but alleges that 
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said lands were withdrawn from entry and sale under 
and by virtue of the act of Congress approved June 
17, 1902, entitled “An Act to appropriate receipts from 
sale and disposal of public lands in certain states and 
territories to the construction of irrigation works for 
the reclamation of arid lands,” and that said several 
withdrawals were for the purpose of such irrigation 
works as provided in said statute, and the said several 
orders of withdrawal specified that said withdrawals 
were for such purpose; that said act and the said with- 
drawals under the same were valid, binding, and sub- 
sisting, and effectually withdrew said Jands from entry, 
selection, disposal, settlement, or location. 


This defendant admits that prior to such withdrawal 
said Sherar had acquired title to the southeast quarter 
of section 34, township 3 south, range 14 east, the south- 
east quarter of the northeast quarter, the east half of 
the southwest quarter and the west half of the southeast 
quarter of section 3, the northwest quarter, and the 
northwest quarter of the southwest quarter of section 
10, in township 4 south, range 14 east, W. M. 


Defendant denies that the lands withdrawn from 
settlement and from entry were not valuable for power 
purposes and denies that the said lands withdrawn from 
entry were not valuable for power purposes without the 
use of the lands which lay above said section 35 on the 
Deschutes river, and for which title had passed from 
the United States of America, but alleges that the orig- 
inal withdrawals were for the irrigation works, and 
alleges that said Jands so withdrawn were valuable both 
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for irrigation works and for power purposes, and could 
be utilized for such purposes by the United States Gov- 
ernment. 


This defendant denies that on or about the 27th day 
of July, 1906, a contract was entered into by and _ be- 
tween Sherar and Hostetler, as alleged in paragraph 
VIII of the second amended complaint, but alleges that 
it is informed and believes that such a contract was en- 
tered into on or about the 27th day of January, 1906. 
Defendant denies that it has any information or knowl- 
edge sufficient to form a belief as to whether said option 
was, for a valuable consideration, on or about the 5th 
day of August, 1909, sold or assigned to complainant, 
or that the said right of purchase became vested in com- 
plainant, or that thereafter complainant, on or about 
the 4th day of December, 1909, exercised its right to 
purchase said lands or paid the consideration therefor 
agreed upon, and therefore denies the same and leaves 
the complainant to such proof as may be necessary. 


This defendant alleges that it has no knowledge or 
information sufficient to form a belief as to whether or 
not at or about the same time, or at all, the complainant, 
with intent to use said lands for the purpose of develop- 
ing water power thereon by means of the water flowing 
through said lands in the channel of the Deschutes river 
or otherwise, purchased or acquired title to certain other 
lands lying on said river or through which, or a part of 
which, the channel of said river flows, or that said com- 
plainant purchased the northwest quarter of the north- 
east quarter of section 3, the northwest quarter of the 
southeast quarter, the north half of the southwest quar- 
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ter, or the northeast quarter of the southeast quarter of 
section 9, or the northeast quarter of the southeast quar- 
ter of section 8, in township 4 south, range 14 east, 
W. M., except in so far as the defendant has herein- 
above admitted title in the complainant of various por- 
tions of said lands, and under the circumstances as above 


alleged. 


This defendant denies that complainant acquired ti- 
tle to any or all of said lands, or paid the consideration 
therefor with a design or purpose of using said lands 
for the purpose of constructing, or maintaining, or op- 
erating thereon, a plant to develop electrical power, or 
in furtherance of said design, complainant employed en- 
gineers to make an examination or survey of said lands 
or of the water power thereon, or to prepare plans or 
specifications for constructing said alleged plant, which 
complainant alleged it intended or expected to erect up- 
on said lands for the said purpose or employed said en- 
gineers before or after complainant acquired said right 
to purchase said lands, or before or after the convey- 
ance of said lands was made to complainant by the heirs 
or devisees of J. H. Sherar, deceased, or that complain- 
ant expended large sums of money for said purposes. 


Defendant denies that at all or any times from or 
after the 13th day of June, 1906, defendant had notice 
of the terms of the instrument whereby said Sherar and 
wife granted to Hostetler the right to purchase the prop- 
erty in paragraph IX referred to, or of the purposes for 
which said Hostetler contemplated the purchase thereof; 
but admits that it entered into negotiations with the heirs 
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at law of J. H. Sherar, deceased, for the purpose of 
acquiring right of way over any lands owned by the said 
Sherar along said Deschutes River, over which its line 
was located, or any rights acquired in said lands, and also 
entered into negotiations with one Laughlin, who 
claimed to own an option to purchase the interest of 
Sherar in lands aleng the Deschutes River, and also en- 
tered into negotiations with the Interior Development 
Company, but denies that it entered into negotiations 
with any of said persons to acquire any lands or rights 
not owned by said Sherar or his heirs, Laughlin, or the 
Interior Development Company, and was, at the same 
time prosecuting proceedings with the United States of 
America to acquire a right of way over the public lands 
of the United States along said Deschutes River, in said 
vicinity, over any and all lands to which title had not 
passed from the United States, all of which is known 
to the said Sherar, his heirs, Laughlin, and the Interior 
Development Company, and all of which negotiations 
and proceedings were had and made for the purpose of 
acquiring and securing to this defendant a complete and 
valid title to a continuous right of way through said lands 
along the Deschutes River; but denies that said negotia- 
tions with said parties were had or entered into before 
the definite location of its railroad over said lands had 
been determined upon or adopted. 


This defendant admits that at the time of said nego- 
tiations the Interior Development Company owned the 
northeast quarter of the southeast quarter of section 9 
above described, and was claiming, and did in fact own, 
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the northeast quarter of the northeast quarter of section 
3, township 4 south, range 14 east. 


This defendant denies that it was agreed between the 
Interior Development Company and the defendant that 
the defendant should have the right to go upon the lands 
owned by the Interior Development Company and land 
claimed by the Interior Development Company, and 
construct its railroad over the same, and upon the lands 
claimed and owned by the Interior Development Com- 
pany, provided that the railway line to be constructed 
over the said lands by the defendant should be construct- 
ed at an elevation above the waters of the Deschutes 
River that the construction and maintenance of defend- 
ant’s railway line should not interfere with the construc- 
tion and maintenance of a dam sixty feet in height above 
the ordinary low water in said river where the said river 
runs through the northeast quarter of the northeast quar- 
ter of section 3, and above the falls of said river, and de- 
nies that defendant agreed to so locate, construct and 
maintain its said railroad as to permit the construction, 
maintenance and enjoyment of a dam in the Deschutes 
River above the falls thereof, sixty feet in height above 
ordinary low water in said river at said point, but alleges 
that it was agreed by and between the defendant and 
the Interior Development Company that said defendant 
should have the right to go upon said land and construct 
its line of railroad over and across the said lands owned 
by the Interior Development Company on the location 
and at the height at which the same is now constructed 
and operated, and that in consideration of the construc- 
tion of said line as now located and constructed, said 
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defendant could have the right of way over said lands 


without cost. 


Defendant denies that it was agreed by and between 
said Laughlin and the defendant that the defendant 
might enter upon the lands described in the contract be- 
tween Sherar and wife and the said Hostetler, or locate 
or construct its railway line over the same, provided that 
the railway line should be so located, constructed and 
maintained over said lands and over the lands above or 
below said lands, that a dam sixty feet in height above 
ordinary low water in the Deschutes River might be con- 
structed in the Deschutes River at any place on the lands 
in the Hostetler option described, or provided that the 
defendant should also make full compensation for all 
lands taken, or for all damages to the lands in the op- 
tion described, or that no right to build or construct or 
maintain a railway over said lands should be granted or 
acquired unless the railroads were located as above pro- 
vided, or unless or until full damages were paid or com- 
pensation made as above provided; 


but this defendant alleges that the line of the defendant 
as originally located and adopted was located at a height 
above the Deschutes River, sufficient only to protect the 
line against the high waters of the said river, and that it 
was stated by the said Laughlin to the defendant that if 
the defendant should raise its line where the same crosses 
the site known as the Interior Development Site, in lot 
2, of section 3, township 4 south, range 14 east, as high 
as the same could be conveniently raised without making 
the expense thereof prohibitive, and without interfering 
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with the proper and convenient operation of said line, 
that the damages to the property of said Sherar to which 
said option of purchase related would be nominal, and 
that the said Deschutes Railroad Company could secure 
said lands in case of the exercise of said option, for such 
nominal consideration; that the agents and officers of the 
Deschutes Railroad Company advised said Laughlin 
that the grade of said railroad could be raised to the 
height at which it is at present constructed and operated, 
and the said Laughlin represented to and agreed with 
said defendant, its agents and officers that said height 
would be sufficient, and authorized and permitted the de- 
fendant to enter upon and construct its line of railroad 
over and across said lands without objection from the 
said Laughlin; that in the raising of said grade to com- 
ply with said understanding and agreement, the said de- 
fendant expended in excess of one hundred thousand dol- 
lars, to wit, approximately one hundred and forty thou- 
sand dollars in the construction of its line at the height 
at which it is constructed over and above that which it 
would have been compelled to expend had it constructed 
its line on its lower grade, only sufficiently above the 
Deschutes River to allow for the ordinary high waters 


of said river. 


This defendant alleges that the said Laughlin and 
the Interior Development Company, at all times up to 
the commencement of this suit by complainant, knew 
the height at which the said line of defendant was being 
constructed, and knew of the large sums of money being 
expended by the said defendant in the construction of 
its line along said river at said point, and knew that the 
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defendant was expending a large sum of money over 
and above what it would have been required to expend 
for the construction of a line only sufficiently above the 
Deschutes River at said point to allow for the high wa- 
ters of said river, in the construction of its line at the 
elevation at which it was constructed for the purpose of 
permitting the development of power at said point, and 
the said Interior Development Company has at all times 
expressed its satisfaction with the height and manner in 
which said road was constructed through its said lands, 
and the said Laughlin, with full knowledge of all said 
facts, expressed his consent and approval of the height 
at which said line was proposed to be constructed and 
was being constructed, and never at any time objected 
to the defendant to the height or manner in which said 
road was constructed or to the location thereof, until 
said line was practically completed across said lands. 


Defendant relied upon said representations and the 
approval of its location and height, and constructed its 
line and expended large sums of money thereon and large 
sums in excess of what it would have been compelled 
to pay had it constructed its line as originally located 
as hereinabove alleged, and that said complainant and 
the said Laughlin and the Interior Development Com- 
pany are estopped from saying that said line is not con- 
structed at a height sufficient to permit of the construc- 
tion and development of the said alleged proposed power 
plant at said point, and the development of said river 
for said purposes. 


Defendant alleges that it has no information or 
knowledge sufficient to form a belief as to the date on 
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which the said complainant acquired the said Hostetler 
contract, but denies that said negotiations with the said 
Laughlin were continued after the acquirement of the 
said Hostetler contract by the complainant, but all ne- 
gotiations were had, and the consent of the said Laughlin 
secured, prior to the said acquirement of the contract by 
the complamant. 


This defendant admits that negotiations with the 
executors of Sherar were continued up to and includ- 
ing the 25th day of August, 1909. 


Defendant admits that it was informed and advised 
on the 25th day of August, 1909, that the executors of 
the will of said Sherar deceased, and the attorneys in 
fact for several of the heirs, were willing that defendant 
should proceed with the construction of its road across 
the Sherar lands in the Deschutes canyon, provided that 
the road could be constructed sufficiently above the river 
so that it would not interfere with the use of the property 
for hydraulic purposes, and that the persons who had 
agreed to purchase the property should consent; that at 
said times the relocation of the line of the defendant had 
been completed and the said executors and heirs at law 
of the said Sherar were advised of the height at which 
said line was relocated, and it was understood and rep- 
resented by the said executors of the will of Sherar and 
the representatives of the heirs, that said height was suf- 
ficient so as not to interfere with the use of said prop- 
erty for hydraulic purposes. 

This defendant denies that the consent of complain- 
ant had not been obtained to the construction of said 
line, but alleges that in truth and in fact said complain- 
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ant was advised of the location of said line and expressly 
consented that said defendant might go upon said land 
and construct its line thereover, and defendant advised 
the attorneys for the executors and heirs at law of said 
Sherar that such consent had been secured. 


Defendant admits that about the 25th day of August, 
the attorneys of the executors of said Sherar advised 
the defendant that the said executors of the will of said 
Sherar would consent that the defendant should proceed 
with the construction of its said road over the lands in 
the Deschutes canyon, provided the road should be con- 
structed sufficiently above the river that it would not in- 
terfere with the use of the property for hydraulic pur- 
poses and the person who had agreed to purchase the 
property should consent; but said complainant at said 
time was advised of the location and height at which said 
line was then located, the same being the height at which 
said line is now constructed and operated, and complain- 
ant represented that the said height was sufficient and 
would not interfere with the development and use of the 
property for hydraulic purposes. 


Defendant denies that the consent of complainant 
to the location, construction or maintenance of the rail- 
road over the said lands was never obtained, or that no 
attempt was made to agree with complainant as to com- 
pensation which it should receive for the right of way 
over said line, but alleges that the consent of said com- 
plainant was expressly obtained, and it was agreed that 
in case the said complainant acquired said property the 
sum of one thousand dollars, which defendant had agreed 
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to pay to the heirs of J. H. Sherar, deceased, in case said 
option should not be exercised, should be paid to said 
complamant. 


Defendant denies that at all said times from and 
after the 5th day of August, 1909, it knew that the com- 
plainant had purchased the Hostetler option, but admits 
that at the time the consent of said complainant was 
obtained, said defendant was advised that said complain- 
ant was contemplating the purchase of said property 
and the acquirement of the said Hostetler contract. 


Defendant denies that it knew that complainant was 
causing surveys to be made and plans and specifications 
to be drawn with a view of determining in what manner 
the hydraulic power could best be installed in the Des- 
chutes River on the lands in said amended bill of com- 
plaint described; but admits that it knew that said com- 
plainant had employed an engineer, to wit, one Whistler, 
to examine the height at which the defendant’s line was 
located, so as to determine whether or not said line was 
of height sufficient as to not interfere with the proposed 
development of complainant, and this defendant fur- 
nished, on and prior to October 20, 1909, to the said 
Whistler full information as to the height at which it 
proposed to construct its said line, and no objection to 
the height thereof was ever made by the said Whistler 
or by the said complainant at any time until after the line 
of said defendant was practically completed, and but a 
few days before the commencement of this suit. 


This defendant denies that it knew that the com- 


plainant was expending large or any sums of money for 
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the purpose of making surveys, or plans, or specifica- 
tions, to be drawn for the purpose of determining in 
what manner hydraulic power could best be installed in 
the Deschutes River upon the lands m question. 


This defendant denies that at said time defendant 
knew of the rights of complamant, otherwise than as 
hereinabove alleged, or knew of the condition of the title 
of said lands in said amended bill described, otherwise 
than as hereinabove admitted. 


This defendant denies that the lands in the northeast 
quarter of the northeast quarter of section 3, township 
4 south, range 14 east, or in the northeast quarter of the 
southeast quarter of section 8, township 4 south, range 
14 east, lies on both sides of the Deschutes River, but 
alleges that the entire northeast quarter of the northeast 
quarter of section 3, les entirely on the east side of the 
said Deschutes River, and the land in the northeast quar- 
ter of the southeast quarter of section 8 lie entirely on 
the west side of the river, but that said river runs through 
the southeast quarter of the southeast quarter of sec- 
tion 8. 


This defendant admits that the lands in the southeast 
quarter of the northwest quarter of section 3, lie on the 
west side of said river, and that the east half of the south- 
east quarter of section 3 lies on the east side of said river, 
but denies that both or either of said lands extend to the 
channel of said river. 


This defendant denies that the lands in said amended 
bill of complaint described are chiefly valuable by reason 
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of the fact that they lie on said river, or that through said 
lands the fall in said river is very great, or that said 
lands taken together or at all furnish an excellent site 
for a hydraulic plant or that said facts were well or at 
all known to defendant at all or any times in said amend- 
ed bill of complaint mentioned. 


This defendant denies that complainant or the In- 
terior Development Company was, at all or any of the 
times that the acts of defendant complained of were 
alleged to have been committed, were engaged in sur- 
veying or examining said lands, or caused designs or 
plans to be prepared or work to be done with a view to 
constructing or mstalling upon said lands a plant for 
the generation of power for manufacturing purposes 
or for sale, and denies that said facts were well or at 
all known to defendant at the time the alleged acts com- 
plained of were alleged to have been committed by de- 
fendant, and denies that negotiations had by defendant 
with the said Laughlin or the executors of the will of 
Sherar, or the Interior Development Company were 
had with full or any knowledge on the part of defend- 
ant of said facts, or with a view to so locate a line of 
railway that the construction or maintenance or opera- 
tion of such railway by the defendant should not mnter- 
fere with the development of power for said purposes 
in the said river on the lands in the said amended bill 
described, or that defendant agreed to so locate, con- 
struct, maimtain, and operate its railroad as not to inter- 
fere with the development of power in the said river 
on the Jands in said amended bill described except as 
hereinbefore alleged and admitted by defendant. 
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Defendant admits that it entered upon a portion 
of the lands in the said amended bill described, and at 
the time of the commencement of this suit was upon said 
lands, and was engaged in the construction of a rail- 
way over and across said lands, but denies that it entered 
upon said lands or constructed the said railway over 
the same notwithstanding or in disregard of any of the 
rights of complainant or in violation of the or any agree- 
ment which it had made with the executors of the will 
of J. H. Sherar, or with B. F. Laughlin, or with the 
Interior Development Company, or without authority 
from complainant, or without right other than as stated 
in said amended bill of complaint, and denies that the 
consent of the executors of said J. H. Sherar to the 
entry upon said lands or the construction of said line 
of defendant was fraudulently obtained, or that the con- 
sent of Laughlin, or the consent of the Interior Develop- 
ment Company was obtained with the agreement on 
the part of the defendant to so locate its line of railway 
as not to interfere with the development of power on 
said lands in said amended bill described, or that said 
agreements with the said Laughlin or the Interior De- 
velopment Company were otherwise than as _ herein- 
above described, and denies that the said defendant lo- 
cated or constructed its railway over said lands in viola- 
tion of the or any agreement made with the executors of 
the will of said J. H. Sherar, or with the said Laughlin, 
or with the said Interior Development Company, and 
denies that such line is constructed by the defendant 
at an elevation above the Deschutes River which would 
admit of the construction of a dam in said river, and 
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particularly where said river flows through the north- 
west quarter of the northeast quarter of section 3 above 
the falls of said river not exceeding fifty-five feet above 
ordinary low water; but alleges that the dam can be 
constructed in said river in such a manner as to maintain 
a height of water above the ordinary low water flow of 
said river of sixty feet without interfering in any way 
with the line of railroad of the defendant at said point, 
and without endangering the safety of said line. 


This defendant admits that it was engaged in the 
construction of said railroad over said lands at the time 
of the commencement of this suit, but that the same was 
at said time practically completed, and denies that the 
elevation at which said line was constructed was other- 
wise than as hereinbefore and hereinafter more partic- 
ularly set forth. 


Defendant denies that it has not made or attempted 
to make any agreement with complainant as to compen- 
sation to be paid for a right of way over said lands, or 
as to the elevation at which said railroad should be con- 
structed over said lands, and denies that defendant has 
not, until the bringing in of its answer in this suit, 
offered to pay to complainant any sum of money as com- 
pensation, but alleges that it was agreed by and between 
complainant and defendant that the defendant should 
pay to the complainant therefor the sum of one thousand 
dollars. 


Defendant denies that the said Laughlin, or said 
Interior Development Company, or the executors of 
the will of said J. H. Sherar were informed by the de- 
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fendant that the railroad was being constructed in such 
manner as to permit the erection and maintenance by 
the owner of the land described in the said amended bill 
of a dam in the Deschutes River where the same flows 
through the northwest quarter of the northeast quarter 
of Section 3, and above the falls of said river, sixty feet 
in height above ordinary low water of said river, but 
alleges that said defendant informed the said Laughlin 
and the said Interior Development Company and the 
executors of the will of Sherar of the exact elevation 
at which it intended to construct, and was constructing 
its line of railroad, and that none of said parties objected 
thereto or questioned the height thereof or asserted that 
the same would interfere with the development of said 


river. 


Defendant denies that the executors of said Sherar, 
the said Laughlin, the Interior Development Company, 
or the engineers of complainant, believed any representa- 
tions made by the defendant, except the representation 
that the line was being constructed at the height at which 
the same is now constructed and operated, and denies 
that on account of any representation of defendant that 
said Sherar, or Laughlin, or the Interior Development 
Company, or the engineers of complainant, did not pro- 
test against the entry upon said lands by defendant, or 
the construction of said railway, or take any steps to 
prevent the same; but this defendant alleges that all of 
said persons at all times knew of the exact height at 
which said defendant intended to and did in fact con- 


struct its said line of railroad. 
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Defendant denies that complainant was informed or 
believed that no right had been granted to the defend- 
ant to build tts railway over said lands, or that no right 
would be granted to the defendant to build a railway 
over said lands without the consent of complainant, and 
this defendant denies that no right had in fact been 
granted to defendant to build its railway over said lands. 


Defendant admits that complainant had not acquired 
title to said lands until on or about the 30th day of 
March, 1910, but denies that complainant had no right 
to inhibit the entry upon said lands by the defendant or 
the construction of said railway over said lands by the 
defendant prior to the 30th day of March, 1910, but 
alleges that at any and all times after the acquirement 
of said Hostetler option by the said complainant, it 
could have been secured by action by its predecessors in 
interest to that end, in case the defendant had been con- 
structing its line in violation of any agreement with the 
said predecessors in interest of the said complainant, and 
could have secured such action had the complainant de- 
sired so to do, but in truth and in fact the complainant 
knew at all times of the understanding and agreement 
and authority under which defendant was prosecuting 
its work, and at no time until the 80th day of March, 
1910, did it protest against the construction of said line 
as not being in accordance with the understanding and 
agreement of the defendants with it or its predecessors 
in interest, and denies that complainant promptly un- 
dertook to prevent the further trespass on said land by 
the defendant, or the construction of said railroad over 
said lands by the defendant, and denies that the com- 
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plainant has, at all times since vigorously undertaken 
to prevent the defendant from acquiring any rights over 
said lands until such compensation first be ascertained 
or paid to complainant. 


Defendant denies that the construction, maintenance 
and operation of the railroad over the lands in said bill 
described by the defendant, if the same be maintained 
and operated upon the location upon which the same 
has now been located and constructed and is now being 
operated, will prevent the building of the dam on the 
Deschutes river on the lands in said amended bill de- 
scribed, at any point, to a height exceeding 55 feet above 
ordinary low water in said river, but alleges that a dam 
can be constructed in said river so as to maintain at all 
times a height of water sixty feet above the ordinary 
low water in said river, but denies that the power which 
complainant will be able to develop by means of the 
waters of the Deschutes River will be greatly or at all 
impaired, or that the cost of developing said power will 
be greatly or at all enhanced, or that the cost of con- 
structing a plant will be greatly or at all enhanced, or 
that the maintenance or operation of the plant when 
completed will be greatly or at all obstructed or im- 
periled. 


This defendant denies that it has any knowledge 
or information as to whether or not about the first day 
of December, 1909, or about the same time when it 
exercised its option to purchase the rights of the execu- 
tors, heirs at law, devisees or assigns of J. H. Sherar, 
it also or at large expense purchased all or any of the 
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rights of the Interior Development Company upon the 
Deschutes river, or particularly the interest of the In- 
terior Development Company in any of the lands lying 
on said river, or also purchased from others the right 
to flow lands owned by them upon the Deschutes river, 
or now owns all or any rights of the Interior Develop- 
ment Company, or particularly all the capital stock of 
the Interior Development Company, or that it made 
such purchase with the intent or for the purpose of 
erecting, maintaining and operating a plant for the 
generation of power on the lands in the said amended 
bill deseribed, and therefore denies the same and leaves 
the complainant to such proof thereof as may be neces- 


sary. 


Defendant denies that when complainant made its 
alleged purchase from the Interior Development Com- 
pany, or from the said Laughlin, complainant was in- 
formed or believed, or that in fact the defendant had 
agreed that its railway should be so located or con- 
structed, or maintained, or operated, as not to interfere 
with the development of power on the land in said 
amended bill described, or that the defendant had 
agreed to construct its road otherwise than as the same 
is now constructed, located and operated or that the 
railroad was so located by the defendant that a dam 
at least sixty feet in height above ordinary low water 
in the Deschutes river where the same flows through the 
northwest quarter of the northeast quarter of section 3, 
or above the falls in said river, could be constructed and 
maintained without being interfered with by the rail- 
road of defendant, or that said complainant was in- 
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formed that said railroad was so located by the defend- 
ant otherwise than as the same is now located, con- 
structed and operated, or that under complainant’s pur- 
chase it would have a right to construct or maintain a 
dam at said point, or of such elevation without interfer- 
ence therewith by the defendant. And defendant denies 
that complainant was informed or believed, or is in- 
formed or does believe, or that in fact all rights of way 
acquired by the defendant for the construction or main- 
tenance or operation of its railroad along the Deschutes 
river on lands other than those in the said amended bill 
described, were acquired by the defendant to the end 
that a dam sixty feet in height at said point in section 
3 in complainant’s amended bill referred to might be 
constructed or maintained without interference with 
any of the rights acquired by the defendant over the 
lands other than those in said amended bill described, 
or that complainant was informed or believed, or that 
in fact such lands were acquired by defendant otherwise 
than for the purpose of constructing and maintaining 
its line at the height at which the same is now constructed, 
maintained and operated, or that said lands were ac- 
quired in pursuance of the agreement had between the 
Interior Development Company and the defendant, or 
in pursuance of the agreement had between the said 
Laughlin and the defendant; or in pursuance of the 
agreement entered into by the defendant with the execu- 
tors of the will of said J. H. Shearer; but denies that the 
agreement so entered into between the defendant and 
the executors of the will of said J. H. Shearer was fraud- 
ulently entered into, and denies that by reason of the 
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aad 


matters in complainant’s second amended bill alleged, 
the defendant is estopped or should not be heard to say 
that the erection of a dam sixty feet in height above 
ordinary low water of the Deschutes River at the point 
in section 3 in said amended bill described would flow 
the lands of the defendant, or would interfere with the 
construction or maintenance or operation of the railroad 
of the defendant on any lands lying above the lands in 
said amended bill described, or with any of the lands in 
said amended bill described. 


Defendant denies that complainant is informed or 
believes that in truth and in fact the erection of a dam 
sixty feet in height above ordinary low water in the 
Deschutes river at a point in section 3 above the falls 
in said river, at or near the place described in its said 
amended bill, would not cause the waters of said river 
to flow any of the lands of defendant or interfere with 
the operation and maintenance of the line of defendant 
on the lands of the defendant in said amended bill de- 
scribed. 


Defendant alleges that it believes that a dam sixty 
feet in height can be so constructed as to maintain the 
water at an elevation of sixty feet in height above the 
ordinary low water of Deschutes river, and so as to 
provide for any high water of the Deschutes river, so 
that the same will not flow or interfere with the line of 
the defendant as now constructed; but the defendant 
alleges that the understanding and agreement had with 
the said Sherar and the Interior Development Company 
and the said Laughlin, and the complainant, were had 
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and made solely with the said persons with reference to 
the particular lands owned and claimed by the said per- 
sons, and without reference to any lands above or in- 
terspersed between said lands, title to the right of way 
over which defendant obtained and was seeking to obtain 
from other sources, and without any representation as 
to the height at which said line should be constructed 
over such other lands or the manner in which the de- 
fendant should use such other lands, and the defendant 
made no representations to the said persons or to the 
complainant that it should have the right to flow or in- 
terfere with said lands or right of way by the raising of 
the waters of the Deschutes River, nor did said de- 
fendant waive any of its rights to prevent the flowing of 
any such lands or the interference with its use of any 
of said lands by the construction by complainant of a 
dam of any height, or the interference with the natural 
flow of the Deschutes River through any of the lands or 
right of way acquired by the defendant from sources 


other than such person. 


This defendant admits that at the time of the filing 
of the bill of complaint, complainant was the owner in 
fee of the southeast quarter of section 34, township 4 
south, range 14 east, W. M. 


Defendant alleges that it has no knowledge or in- 
formation sufficient to form a belief as to whether or 
not complainant was at the time of the filing of said 
bill the owner of the west half of the southwest quarter 
of section 27, or of the northeast quarter of section 34, 
township 3 south, range 14 east, and therefore denies the 


74 Eastern Oregon Land Company 


same and leaves complainant to such proof thereof as 


may be necessary. 


This defendant admits that complainant at the time 
of the filing of its bill of complaint was the owner of 
the east half of the southwest quarter, the west half of 
the southeast quarter, and the southwest quarter of the 
northeast quarter of section 3, the northwest quarter and 
the northwest quarter of the southwest quarter of sec- 
tion 10. 


This defendant alleges that it has no knowledge or 
information sufficient to form a belief as to whether or 
not at the time of the filing of the bill of complaint, com- 
plainant was the owner in fee of the northwest quarter of 
the southeast quarter of section 9, the north half of the 
southwest quarter of section 9, the northeast quarter of 
the southeast quarter of section 9, the northeast quarter 
of the southeast quarter of section 8, in township 4 south, 
range 14 east, W. M., and therefore denies the same, and 
with reference to the northeast quarter of the southeast 
quarter of section 9, this defendant alleges that it ac- 
quired the right to construct, operate and maintain its 
line of railroad over and across the same from the In- 
terior Development Company, the then owner of said 
property, prior to any acquisition thereof by the com- 


plainant. 


This defendant denies that the complainant, by rea- 
son of the facts in its amended bill alleged or otherwise 
was at said time, or at any time, or has at all times since 
been in possesion of or entitled to claim of patent for the 
north half of the southwest quarter of section 35, town- 
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ship 3 south, range 14 east, W. M., and for the south- 
west quarter of the northwest quarter of section 3 or for 
lot 2, the same being the northwest quarter of the north- 
east quarter, of section 3, in township 4 south, range 14 
east, W. M. 


Defendant admits that said lands lie in the canyon 
of the Deschutes River, but denies that the same are 
valuable chiefly for power which may be generated by 
dam in said river and by the water flowing from said 


river upon said lands. 


This defendant denies that the fall in the Deschutes 
River in said vicinity is very great, but admits that there 
is a fall in said river in said vicinity, but denies that 
it has any knowledge or information sufficient to form 
a belief as to whether or not the fall between the lands 
claimed by complainant in section 34, and the land 
claimed by complainant in section 8, is approximately 
we... or any number of feet, and therefore denies 


the same. 


Defendant admits that at one point in said river in 
lot 2 of section 3, there is a fall or falls in said river, but 
defendant denies that it has any knowledge or informa- 
tion sufficient to form a belief as to the proximate height 
of said falls, and therefore leaves complainant to such 
proof thereof as may be necessary. 


Defendant alleges that it has no knowledge or in- 
formation sufficient to form a belief as to whether or 
not said or any of said lands were acquired by com- 
plainant for the purpose of developing power upon said 
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lands, or that the purchase price thereof was paid by 
complainant, or that complainant paid as the purchase 
price therefor more than the sum of fifty thousand dol- 
lars, and therefore denies the same and leaves the com- 
plainant to such proof thereof as may be necessary. 


This defendant denies that the said lands were pur- 
chased by complainant, or that the purchase price there- 
of was paid after complainant had been assured by the 
defendant that its line of railroad across said lands had 


been so located, or would be so constructed or maintained 
as not to interfere with the erection of a dam sixty feet 
in height above ordinary low water in said river where 
the same flows throught said lot 2 in said section 3, or 
after the complainant had been advised of the under- 
standing as alleged in the said amended complaint be- 
tween the defendant and said Laughlin, and with refer- 
ence thereto defendant alleges that complainant pur- 
chased said property after the line of defendant was lo- 
cated and constructed in its present location and at its 
present height, and with full knowledge of the location 
and height thereof, and without any representation by 
the defendant other than that the line would be located 
and constructed at its present height and location, and 
prior to the purchase of said property this defendant 
furnished to the complainant full and complete informa- 
tion, data, maps and profile as to height and place at 
which said defendant intended and proposed to construct 


its railway. 


Defendant denies that complainant relied upon the 
alleged representations of the defendant as alleged in 
the said amended bill of complaint, that its railroad had 


vs. Deschutes Railroad Company ru 


been so located or would be so constructed or maintained 
or operated as not to interfere with the erection of a 
dam as in said amended complaint stated. or also upon 
the alleged understanding as set forth in said amended 
complaint between the defendant and said Laughlin, 
or purchased upon reliance of any such representation 
or understanding all or any lands lying along said river 
above the proposed site of said dam, which would be 
flowed or flooded by the waters of said river should a 
dam of said height be constructed or maintained in said 
river where the same flows through said lot 2 in said 
section 8, or that among other lands so purchased, or 
purchased at all, by reason of any representation of the 
defendant, complainant purchased lands in section 9 or 
10, township 4 south, range 14 east, W. M., and denies 
that all or any of said matters, as alleged in said com- 
plaint, were well or at all known to the defendant at 
or prior to the time the defendant located its line of 
railroad over the lines in the said amended bill of com- 
plaint described and claimed by complainant, or over the 
lands lying above said lands claimed by complainant, 
and denies that defendant is estopped or should not be 
heard to say, by reason of the matters in said amended 
bill alleged, that anv of said lands would be interfered 
with or flowed or flooded, or that the construction or 
operation or maintenance of its railroad would be inter- 
fered with by the construction of a dam in said river 
where the same flows through lands in said lot 2 in said 
amended bill described. 


Defendant admits that the defendant is claiming and 
has in fact acquired the right of way over the lands in 
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the north half of the southwest quarter of section 35, 
township 3 south, range 14 east, and in lot 2, the same 
being the northwest quarter of the northeast quarter of 
section 3, under and in pursuance of the act of Con- 
gress of the United States of March 8, 1875, as in said 
amended bill alleged, and defendant alleges that in ad- 
dition, and during the prosecution of its application for 
right of way over said lands from the United States of 
America, all the parties claiming any interest in said 
lands or seeking to acquire title thereto, consented and 
agreed to the erection and construction of said rail- 
road of defendant over the same, in the location and at 
the elevation at which the same is now constructed, 


maintained and operated. 


Defendant denies that the said north half of the 
southwest quarter of said section 35 or lot 2 of said 
section 3, were not at the time the defendant attempted 
to acquire a right of way over the same, in pursuance 
of said act of Congress, public lands of the United 
States, or vacant lands of the United States, or were at 
said time, or have been since the year 1871, in the pos- 
session or occupancy of J. H. Sherar, or his heirs or 
devisees, or assigns, or that the attempt on the part of 
the defendant to acquire a right of way over the same 
as public lands of the United States was or is void, or 
that thereby the defendant acquired no right of way 
or interest in the said lands or any thereof. 


Defendant admits that it claims and has in fact ac- 
quired a strip of land one hundred feet in width, being 
fifty feet on each side of the center line of the location 
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of its railroad over and across the southeast quarter of 
the southwest quarter (erroneously described in defend- 
ant’s amended answer and in complainant’s second 
amended bill as the southeast quarter of the northwest 
quarter) of section 9, the west half of the southwest 
quarter of section 16, the west half of the northwest 
quarter of section 21, the northeast quarter of the north- 
east quarter of section 20, the northeast quarter of the 
southeast quarter of section 20, and the southwest quar- 
ter of the northeast quarter of section 82, all in town- 
ship 4 south, range 14 east, W. M., and that it has also 
acquired under and in pursuance of the act of Congress 
of the United States of March 3, 1875, a right of way 
100 feet in width on each side of the center line of loca- 
tion of its railroad over other public lands of the United 
States which lie along the Deschutes River, and par- 
ticularly over the south half of the southeast quarter, and 
the southwest quarter of the southwest quarter of sec- 
tion 9, the east half of the northeast quarter, and the 
northeast quarter of the southeast quarter of section 17, 
the southeast quarter of the northeast quarter (erron- 
eously described in plaintiff’s second amended bill as the 
northeast quarter of the northeast quarter) and the west 
half of the southeast quarter of section 20, the west half 
of the northeast quarter and the west half of the south- 
east quarter of section 29, the northwest quarter of the 
northeast quarter and the southeast quarter of the north- 
east quarter, of section 32, the southwest quarter of the 
northwest quarter, and the west half of the southwest 
quarter of section 33, all in township 4 south, range 14 
east, W. M., and that said lands are necessary to it for 
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its railroad; that its railroad has been located over the 
same, and that the erection of a dam in said river at the 
point where said river flows through said lot 2, will flow 
the waters of said river back on said lands acquired by 
defendant for railroad purposes and back upon the right 
of way over the public lands above described from which 
the defendant has acquired a right of way. 


Defendant admits that the said river does not flow 
through or upon the southeast quarter of the northwest 
quarter of said section 9, but alleges that said descrip- 
tion was erroneously made, and should have read as 
above alleged, the southeast quarter of the southwest 
quarter of said section 9, and alleges that said river does 
flow through the southeast quarter of the southwest 
quarter of said section 9. 


Defendant denies that said river does not flow upon 
the south half of the southeast quarter or the southwest 
quarter of the southwest quarter of said section 9; ad- 
mits that said river touches on one side the northwest 
quarter of the southeast quarter of section 9, the north- 
east quarter of the southeast quarter of section 9, and 
the north half of the southwest quarter of section 9, but 
denies that said river flows through or touches the north- 
east quarter of the southeast quarter of section 8, town- 
ship 4 south, range 14 east, and denies that the erection 
of a dam sixty feet in height above ordinary low water | 
mark im the Deschutes River, where the same flows 
through said lot 2 in said section 3 in the amended bill 
of complaint described, would not cause the waters of 
said river to flow over or upon any of the lands claimed 
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by defendant in section 9, 17, 16, 21, 20, 82, or 29, or 
affect the flow of the waters of said river upon said 
lands or any thereof, but alleges the fact to be that the 
erection of such a dam in said lot 2 would cause the 
waters to flow upon the lands and right of way owned 
by the defendant in said sections 9, 17, 16, 21, 20, 32 
and 29. 


This defendant denies that such floodmg would not 
affect the railroad lines of the defendant as located 
upon said lands, or any thereof, or that that this is well 
or at all known to the defendant, or was known to the 
defendant at the time it located its railroad line over the 
same. 


This defendant denies that its railroad line was lo- 
cated over said lands with the intent to place the same 
at such elevation above said river that the erection of a 
dam of said height at the point aforesaid would not 
affect, or impair, or interfere with the railroad line of 
the defendant where the same is located over or upon 
said lands, or any thereof, but alleges that said line was 
located at such elevation that if the water at the proposed 
dam site in said lot 2 did not flow over the tracks of 
defendant, the same would not flow over the tracks at 
any point above said dam site, but denies that said loca- 
tion over said Jand was so made by the defendant with 
the end in view, as alleged in complainant’s second 
amended bill, or in pursuance of the alleged agreement 
entered into between the defendant and the Interior De- 
velopment Company and B. F. Laughlin, as alleged in 
said amended bill, or in consideration that said defend- 
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ant should be allowed to locate its railroad over the lands 
then claimed by the said Interior Development Company 
or over the lands then claimed by the said B. 
F. Laughlin, under the option to purchase, as 
in said amended bill alleged, at such an_ eleva- 
tion above the waters of said river that a dam 
of the height in said amended bill mentioned 
might be constructed or maintained in said river where 
same flows through said lot 2 in the said amended bill 
described, and denies that the defendant is estopped, or 
should not be heard to say, that the erection of a dam of 
said height at said place would interfere with its railroad 
where the same is located over said lands or any thereof. 


Defendant admits that it entered upon the lands 
belonging to complainant and claimed by complainant 
in the said bill of complaint set forth, and at the time 
of the commencement of said suit was engaged in the 
construction of a railroad over and across said lands, 
and alleges that it had practically completed the con- 
struction of its railroad over and across the same prior to 
the commencement of this suit, but denies that the said 
acts of the defendant were in violation of any rights of 
complainant or its ownership or interest in the lands in 
said amended bill of complaint described, or was against 
the protest of complainant, and with reference to the 
height at which said line of defendant is constructed, this 
defendant says that it is informed and believes and there- 
fore alleges that a dam sixty feet in height above the 
ordinary low water in said river, where the same flows 
through lot 2, in section 3, township + south, range 14 


east, can be constructed in such a manner as not to flood 
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the track or right of way, or damage the railroad of 
defendant, and so as to maintain a head of water sixty 
feet above the low water mark of said river, and to take 
eare of the flood waters of said river, without damage 
to the line of railroad or tracks of defendant, but that in 
case said dam is not properly constructed, or is negli- 
gently constructed, or constructed without regard to the 
rights of this defendant, that a dam of the height of sixty 
feet will overflow the tracks and right of way and prop- 
erty of this defendant and interfere with the operation 
of its said line of railroad, but denies that said railroad 
is so constructed that any dam erected in said river 
where the same flows through lot 2, exceeding 55 feet 
im height could not be constructed without flooding the 
said line of railroad through the said lands claimed by 


complainant. 


Defendant denies that prior to the time the com- 
plainant acquired title to said lands, or prior to the time 
that the defendant commenced the construction of said 
railroad, the defendant was warned by the then owners 
of said land, or by complainant, to desist from its work, 
or was advised of any such claim on the part of defend- 
ant until the commencement of this suit, and was not 
advised that complainant or its predecessors in interest 
were making any claim that it could not build a dam in 
excess of fifty-five feet in height at said point until long 
after the commencement of this suit, and until a short 
time prior to the filing of the amended bill of complaint 
on or about June 4, 1910. 


Defendant admits that the defendant was advised on 
the 25th day of August, 1909, that the defendant would 
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be permitted to proceed with the construction of its rail- 
road across that portion of the lands in said bill of com- 
plaint described, owned by the said Sherar, provided the 
said railroad should be constructed sufficiently above 
the water in said Deschutes River so that it would not 
interfere with the use of the property for hydraulic pur- 
poses, but alleges with reference thereto that at the time 
the said advice referred to in the said complainant’s 
amended bill was given, the heirs at law of the said J. H. 
Sherar and the executors of the will of said J. H. Sherar 
and their attorneys were advised of the height at 
which said defendant proposed to construct its line 
through said property, and of the height at which said 
railroad company did in fact construct its railroad, and 
represented that said height was sufficient, and would 
not interfere with the development or use of the property 
- for hydraulic purposes, and made no protest or objection 
thereto until long subsequent to the commencement of 
the said construction, and until the defendant had ex- 
pended large sums of money on the faith of such repre- 
sentations and until the construction of the line of said 
company had proceeded to the extent that said line 
could not be changed without very large expense, and 
without greater expense than that for which the whole 
property owned by the said Sherar or the complainant 
herein in the said neighborhood could be purchased. 


Defendant denies that complainant has not, or the 
executors or heirs or devisees of J. H. Sherar have not, 
or the said B. F. Laughlin, or the Interior Development 
Company have not, nor has any of said parties con- 
sented to or given permission that the defendant should 
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locate or build a railroad over said lands or any thereof, 
as such railroad is located and constructed over the same, 
but this defendant alleges that all of said persons con- 
sented and agreed to the construction of said railroad 
as the same is now constructed over said lands. 


Defendant denies that the railroad was located or 
constructed over the said lands or is now maintained 
or operated over said lands without the consent or per- 
mission of the owners of said lands or any thereof, or 
notwithstanding the objections or protests of the owners 
of said lands, or particularly or at all of the complainant. 
This defendant denies that complainant did not discover 
the true elevation at which said railroad was being con- 
structed until after the 30th day of March, 1910, or un- 
til after the deeds conveying said property to the com- 
plainant had been executed or at all to complainant but 
alleges that complainant had full knowledge of the ele- 
vation of said railroad at all times during the progress 
of said work, and long prior to the 30th day of March, 
1910, and particularly full information, data, maps and 
profiles were furnished to complainant more than five 
months prior to the 30th day of March, 1910, but that 
no objection or protest was ever made by complainant 
or any of its servants or employees to the defendant prior 
to the 30th day of March, 1910. 


This defendant denies that complainant was deceived, 
or that the executors or devisces or heirs at law of J. H. 
Sherar, or that the said B. F. Laughlin, or the said In- 
terior Development Company, or cither of them was de- 
ceived by the representations of defendant, or were led 
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to believe or did believe that the railroad which the de- 
fendant contemplated constructing, maintaining or oper- 
ating over said Jands would be located, constructed or 
maintained or operated at such an elevation above the 
waters of the Deschutes River that a dam sixty feet in 
height above ordinary low water where said river flows 
through the lands in Jot 2 in said amended bill described, 
could be built or maintained without interfering with 
the construction, maintenance and operation of said rail- 
road, or that any representation was made to any of said 
persons except that said line would be located and con- 
structed, and was in fact being located and constructed 
at the height and location at which the same is now con- 
structed, maintained and operated; and denies that by 
reason of such or any deception or the representations of 
the defendant by which such or any deception was accom- 
plished, the executors or heirs at law, or devisees of said 
J. H. Sherer, or the said Laughlin, or the said Interior 
Development Company, or the said complainant, did not 
take any steps to prevent the location of said railroad 
by the defendant, or the construction of the same as lo- 
cated, and defendant alleges that no such steps were 
taken because the line of said railroad company was be- 
mg located and constructed, and is now located, con- 
structed, maintained and operated in full accord with the 
understanding and agreement of the said executors, 
heirs at law and devisees of said Sherar, said Laughlin, 
the said Interior Development Company, and complain- 
ant, and defendant, and with representations made by 
the said defendant during the progress of all negotia- 
tions with said individuals, and during the construction 


of said line. 
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Denies that at the time the defendant located its 
railroad or at all, or any time since said time, the de- 
fendant had known or now knows that the lands in said 
amended bill described, or other than as alleged to be 
owned or claimed by complainant, are valuable chiefly 
because of the fact that the said Deschutes River flows 
through the same, or in its course through said lands the 
flow of said river is so great that the waters of said river 
can be advantageously used in the development of power, 
but this defendant alleges that said lands are of a rocky, 
low grade, character of lands, of little value for any pur- 
pose, and while it may be true that their capacity for 
development of water power 1s greater than that for any 
other purpose, the said lands are not of a high value for 
the development of water or electrical power, and can- 
not be developed therefor without large expense, and 
large proportionate expense in comparison with the ex- 
pense at which the electrical power can be developed at 
other points in the neighborhood of the said power site, 
the market for which said electrical power would be the 
same as the market in which electrical power from this 
site would have to be disposed of. Defendant admits 
that prior to the organization of defendant said Sherar 
had agreed to sell said lands, but denies that said agree- 
ment of sale was made for the purpose, or was acquired 
by the parties with whom said agreement was made, for 
the purpose of developing power on said lands, or that 
the said persons who acquired said option had any inten- 
tion whatever of developing power on said lands, but 
admits that said Sherar had entered into a written con- 
tract on or about the 27th day of January, 1906, to sell 
said lands, but denies that the said right to purchase the 
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said property had been acquired for said purposes by 
said Laughlin, or that the said Laughlin had any inten- 
tion whatever of developing power on said property, 
or that said property was acquired by complainant for 
said purpose. 


Defendant denies that it was advised or knew that 
the Interior Development Company had attempted to 
appropriate the waters of the Deschutes River where the 
sam flows through lot 2 in said amended complaint de- 
scribed, for the purpose of erecting in said river at said 
place a dam sixty feet in height above the low water of 
said river, for the purpose of developing power thereby, 
but admits that the defendant was advised and knew that 
the Interior Development Company had on a number 
of occasions, posted notices in said lot 2, advising that it 
intended to appropriate the waters for the purpose of 
constructing a dam; that said notices were posted at vari- 
ous times from January, 1906, up to the time of the com- 
mencement of this suit, and that the height of dams spec- 
ified in said various notices varied in height from no feet 
up to sixty feet in height, but defendant had no knowledge 
other than as stated in said various notices, of any inten- 
tion on the part of any one to construct a dam at said 
point, and with reference thereto, it has been the custom 
and habit, for a numebr of years, of individuals posting 
notices at numerous points and almost continuous points 
along the Deschutes River from the lower end of the 
gorge of said Deschutes River, up to the head of the 
gorge, and without any real intention on the parts of any 
of said persons posting said notices, to develop or con- 
struct any power plant along said river. 
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Defendant admits that it entered upon said lands, 
and at the time this suit was commenced, was engaged 
in constructing its line over said lands, and that its line 
was practically completed before the commencement of 
this suit, but denies that defendant constructed its line 
contrary to the representations of defendant or otherwise 
than with the full accord with all representations made 
by defendant, and denies that the erection, construction 
and maintenance of the raiiroad of defendant over said 
lands has greatly or at all hindered or delayed complain- 
ant in the prosecution of the work of constructing or in- 
stalling of a power plant on the river on said lands, or 
wil greatly hinder or delay complainant in the prose- 
cution of said work, or after said work of construction 
or installing of said plant has been completed that the 
said power plant will be greatly or at all interfered with 
or impaired by slides caused by the building of said rail- 
road, or by the maintenance or operation of said rail- 
road, or that the power to be developed upon said lands, 
or which complainant alleges it contemplates or has been 
engaged in developing upon said lands will be greatly 
or at all curtailed or impaired, or that complainant will 
be thereby irremediably, irreparably, or at all injured 
or damaged, or that the construction or maintenance or 
operation of said railroad over said lands will enhance 
the expense of construction of the power plant on said 
land by complainant in a sum exceeding ............. 
dollars, or in any sum at all; but on the contrary will 
greatly facilitate the construction of any plant which 
the complainant may construct, and will greatly lessen 
the expense thereof. 


90 Eastern Oregon Land Company 


Defendant denies that the amount of power which 
ean be developed upon said ground by the construction 
of a dam in said river where the same flows through lot 
2, in section 38, in the amended bill described, will be im- 
paired to: the exienteut eae ener ec: or any per 
eent of the total power which could be developed by such 
dam, should such dam be erected sixty feet in height 
above ordinary low water in said river, or that the cost of 
the power developed by the plant to be erected on said 
river on said Jand by complainant will be enhanced to 
theexteniot S72. «02.9058. , or any sum whatever per 
horse power, and denies that by reason of the premises 
the damages sustained by complainant by reason of the 
location of the railroad of the defendant over said lands 
as the same has been located and constructed or as now 
maintained or operated, will be in excess of $......... 
or any sum whatever, or that the amount involved im this 
controversy is more than $2000, exclusive of interest 


or costs. 


This defendant denies that it has any knowledge or 
information sufficient to form a belief as to whether or 
not at all or any time since it acquired the right to pur- 
chase the said lands, complainant maintained agents in 
the state of Oregon who were authorized to agree with 
the defendant as to the terms or conditions upon which 
the defendant should enter upon said lands, locate its rail- 
road over the same, or construct or complete its railroad 
thereover, or acquire a right of way over said lands, or 
as to the compensation which should be paid therefor, 
except that this defendant alleges that at various times 
officers and agents of the said complainant represented 


vs. Deschutes Railroad Company 91 


to defendant that they had authority to treat with refer- 
ence to such matters, and the defendant at such times 
treated with such officers and agents of said complain- 
ant, and secured consent of such officers and agents to 
go upon said lands and construct its said line of railroad 
over the said lands, and particularly the defendant treat- 
ed with one Walter S. Martin, the president of the East- 
ern Oregon Land Company, and with one Whistler, who 
was employed by said Eastern Oregon Land Company 
as a consulting engineer. 


This defendant denies that complainant has no plain, 
or adequate, or speedy remedy at law, or is unable by 
reason of the matters in said amended bill alleged, to 
prevent, without assistance of a court of equity, the in- 
juries or damages complained of, or to protect its prop- 
erty from the alleged unlawful acts of the defendant, or 
to obtain compensation for its property taken or the in- 
vasion of its rights, but must seek relief in equity. 


This defendant admits that since the commencement 
of this suit, patents have been issued upon the applica- 
tion to select lands in section 35, and also the northwest 
quarter of the northeast quarter of section 3, but alleges 
that such patents were issued and the title conveyed by 
the United States of America was made subject to the 
right of way of the defendant over and across said lands, 
as shown by its map of location approved June 20, 1910, 
and hereinafter more particularly referred to, but denies 
that the legal title to said lands became vested in com- 
plainant, or that complainant is the owner in fee simple 
of said lands, except that the same are subject to the 
right of way of this defendant over and across the same. 
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Defendant admits that since the filing of the original 
bill of complaint, the Deschutes Railroad Company has 
completed its railroad over the lands, and is now main- 
taining and operating its railroad over the same, but de- 
nies that the same was completed, or that the same is now 
maintained or operated, in total or any disregard of the 
rights of complainant, and admits that it has caused a 
fence to be built over the lands in question and along its 
line of railroad as the same is located, constructed and 
maintained over the said lands, but alleges that said fence 
was constructed pursuant to and in conformity with the 
laws of the state of Oregon requiring railroads to fence 
their rights of way, but denies that the fence is so lo- 
cated, constructed or maintained over said lands, in such 
manner or at all that a large or any part of said lands 
are wholly separated by the fence so constructed from 
access to the Deschutes River. 


This defendant admits that unless enjoined by this 
court it will continue to maintain the said fences as re- 
quired by the laws of the state of Oregon, and to main- 
tain and operate its said railroad over the land in said 
amended complaint described and claimed by complain- 
ant. 


And this defendant now shows to the court that the 
defendant is a corporation duly organized and existing 
under and by virtue of the laws of the state of Oregon, 
having its principal office and place of business in the 
citv of Portland therein; that it has power under its ar- 
ticles of incorporation to acquire or construct, equip 
and operate a line of railroad and telegraph from a point 


vs. Deschutes Railroad Company 93 


of connection with the constructed line of railroad of The 
Oregon Railroad and Navigation Company, at or near 
Deschutes Station, in the State of Oregon, and thence 
by some eligible route to be selected by the board of di- 
rectors of the company by the way of the valley of the 
Deschutes River to a point at or near Bend, in the county 
of Crook, in said state; that the defendant is organized 
as a common carrier of freight and passengers, and has 
power to condemn land for its railway purposes and for 
rights of way for its railroad, including station grounds 
therefor, over and along the route for its railroad above 
referred to, and is a public service corporation; pursuant 
to said corporate power the defendant caused a survey 
of its line of railroad to be made between the termini 
above named; that same was staken out upon the 
ground, and at a meeting of the board of directors of the 
defendant company, duly called and held at the office 
of the company in Portland, Oregon, on November 5, 
1908,—this defendant having been organized long prior 
thereto—the governing board of the defendant adopted 
said survey as the line of definite location of this defend- 
ant’s railroad, and as so adopted the said line of railroad 
passes over the following described land described in the 
complainant’s amended bill, including also other lands 
lying to the north and south of the same, and including 
in part public lands of the United States, said lands re- 
ferred to in the complainant’s amended bill, over which 
the defendant’s railroad was so surveyed and located 
and its line of route adopted, being described as fol- 
lows: 


The north half of section 35, and the southeast quar- 
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ter of section 35, both in township 3 south, range 14 
east, W. M., Lots 1 and 2, the southwest quarter of the 
northeast quarter, and the east half of the southwest 
quarter, of section 3, the northwest quarter of the north- 
west quarter of the southwest quarter of section 10, and 
the northeast quarter of the southeast quarter, the south 
half of the southeast quarter, and the south half of the 
southwest quarter of section 9, all in township 4 south, 
range 14 east, W. M. 


The title to the north half of the southwest quarter 
of section 35, township 3 south, range 14 east of the 
W. M., and lot 2, section 3, township 4 south, range 14 
east, W. M., was at the time and up until the 26th day 
of February, 1913, in the United States of America, 
subject, however, to a right of way thereover, as here- 
inafter in this answer alleged; that said right of way 
thereover is in the defendant and any claim in and to 
said north half of the southwest quarter of said section 
35. or the said lot 2 of section 3, in the complainant, 
was acquired, if any, as assignee of the Santa Fe Pacific 
Railroad Company, patents to which Santa Fe Pacific 
Railroad Company were made subject to said right of 
way of the defendant; that said lands were at all times 
subsequent to April, 1906, withdrawn by the United 
States Government and not subject to entry settlement, 
sale or disposal until after the approval of the right of way 
of the defendant company thereover; that any title thereto 
or right therein claimed by complainant, if any, was 
acquired under and by virtue of heu land selection by 
the Santa Fe Pacific Railroad Company, and pursuant 
to the act of Congress approved June 4, 1897, entitled 
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“An Act making appropriation for sundry civil ex- 
penses of the government for the fiscal year ending June 
30, 1898,” and the application to select said lands was 
not approved or patent issued until the 26th day of Ieb- 
ruary, 1918, and long subsequent to the approval of the 
right of way map of the defendant over and across said 
lands, and to the granting of the right of way to the 
said defendant, and such approval of the selection and 
of the issuance of the patent to said Santa Fe Pacific 
Railroad Company was made subject to the right of way 
of the defendant theretofore granted by the United 
States of America. 


Prior to entering upon the lands hereinbefore speci- 
fically described, and over which, as hereinbefore al- 
leged, the survey of the line of this defendant’s railroad 
runs, this defendant secured a license and permit to go 
upon the said lands from the heirs and devisees of the 
said Sherar deceased, the executors of the will of the said 
Sherar deceased, and also from certain holders of a cer- 
tain option to purchase the same which said Sherar had 
during his life time executed, and from the complainant 
who, subsequent to the said option, purchased the said 
property from the said Sherar Estate and all of the said 
persons and corporations interested in the said lands, 
and this defendant now charges that whatever right or 
title the complainant has, if any, to the same was se- 
cured from the heirs of the said Sherar deceased, or 
from the Interior Development Company. In consid- 
eration of the benefits to attach to adjoining lands owned 
or claimed by them said persons consented and agreed 
that the defendant should have the right to immediately 
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enter upon said lands owner or claimed by them, and 
over which the survey of the defendant’s railroad runs, 
and to construct its railroad thereover, and it was agreed 
that in case the option given by the said Sherar on the 
said lands owned and claimed by the said Sherar should 
not be exercised, then that the heirs and devisees of the 
said Sherar should make, execute and deliver a deed to 
the defendant for a right of way thereover for this de- 
fendant’s railroad and that this defendant should pay 
for the same the sum of $1000.00, as was it understood 
and agreed likewise with the complainant, who was then 
negotiating for and considering the propriety of the 
purchase of the said lands from the Sherar Estate, that 
if the complainant should purchase the same the moneys 
to be paid by this defendant should be paid to the said 
complainant upon the execution of the deed for right 
of way thereover. That it was agreed by and between 
the defendant and the Interior Development Company 
that the defendant might go upon and construct its line 
across the lands owned by the Interior Development 
Company and lands claimed by said Interior Develop- 
ment Company, including lot 2 of said section 3, and 
other lands, and in consideration of the benefits to ac- 
crue to the other lands, owned by the said Interior De- 
velopment Company and claimed by said Interior De- 
velopment Company, that the said Deschutes Railroad 
Company should have a right of way along said land free 
of charge. Prior to the arrangements aforesaid this de- 
fendant had located its line of railroad over the said 
lands and was contemplating the construction thereof 
through the said lands along the bank of the Deschutes 
River at practically high water mark thereof, but suffi- 
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ciently above high water mark to prevent all probability 
of flooding of its tracks in periods of high water of the 
Deschutes River; and in connection with defendant’s 
negotiations aforesaid, this defendant was induced to 
and did consent, and on its part agreed that it would 
relocate its line at a higher elevation than formerly con- 
templated as to that part of its line running over lot 2 
aforesaid, and that the same should be located and con- 
structed at an elevation of about 60 feet above low 
water mark of the Deschutes River through said lot 2, 
for that, it was then contemplated on the part of the 
said various claimants of the said lot 2, or some of them, 
including the complainant, that if a right to the said lot 
2 could be acquired a dam would or might be constructed 
across the Deschutes River for some business purposes 
of said claimants, or some of them, including the com- 
plainant if the complainant should purchase the interest 
of the Sherar Estate therein, and in the said other lands, 
and extinguish the option standing thereon; and there- 
upon this defendant did relocate its said line where 
the same passes over the said lot 2 at an elevation of 
approximately 63.5 feet above low water mark of the 
Deschutes River, adopted its said relocated line, and 
in consequence thereof was obliged to, and did, relocate 
other parts of its line above and below the said lot 2 
to conform the grade thereof to the established grade 
over the said lot 2—all at very large expense, as here- 
inafter set forth, and all done in pursuance of the con- 
sent and thereto and agreement therefor by this defend- 
ant made as a part of the negotiations aforesaid to enter 
upon all of the said lands in the complainant’s bill re- 
ferred to, and over which, as in this answer set forth, 
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this defendant has located its road, and this defendant 
immediately furnished to the complainant and its repre- 
sentatives a map of the said relocated line, showing the 
relocation thereof, as herein set forth, with which the 
complainant, and its representatives, expressed its satis- 
faction; and thereupon, and about the month of Sep- 
tember, 1909, and in the early part thereof, this defend- 
ant began the prosecution of its work of constructing its 
railroad grade over and along its said relocated line, and 
has ever since diligently and constantly prosecuted the 
work thereon; that the defendant’s railroad has been 
entirely completed and has been operated since about 
the 27th day of November, 1910, and that the grade of 
said line was practically completed at or about the time 
of the filing of the complainant’s original bill herein. 
And in so entering upon the said lands and relocating 
its said line of railroad over said lot 2 and over other 
lands above and below the same, over which the defend- 
ant’s road was relocated, and which as aforesaid is lo- 
cated and constructed at an elevation in excess of 60 
feet above low water mark of the Deschutes River, and 
in reliance upon the consent and understanding, as afore- 
said, this defendant expended large sums of money in 
the construction of its roadbed through the said lands, 
including said lot 2 and lands above and below the 
same, and has expended in connection with the construc- 
tion thereof in excess of the sum of $30,000.00 per mile 
in raising the grade of the defendant’s roadbed; and in 
relocating the grade thereof over the said lot 2 and over 
adjoining lands above and below the same to make uni- 
form the said grade and conform the same to the grade 
over said lot 2 the defendant has expended a sum exceed- 
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ing one hundred thousand dollars over and above what 
the defendant would have been obliged to expend on 
the construction of its line on the water level grade 
through the said property. And at all times when the 
said road-bed was being constructed through the said 
lands, complainant, well knowing that the same was 
being constructed, and well knowing the grade or ele- 
vation thereof over said lot 2 and adjoining lands, in- 
eluding the other lands in the complainant’s bill de- 
seribed and over which in this answer it is alleged de- 
fendant’s road was constructed, made no objection what- 
soever to the defendant’s construction work or to the 
final location of the defendant’s road over the said lands, 
but aequiesced in the said location of the line and in the 
construction work by the defendant done in the con- 
struction of its road-bed over and along the said re- 
located line, until after the construction of the same 
had been practically completed, said the complainant 
having in the meantime acquired, pursuant to its nego- 
tiations, whatever interest it had or could acquire to 
any of the said lands in the complaiant’s amended bill 


mentioned. 


And this defendant now avers that its entry upon the 
said lands in the complainant’s amended bill described, 
ownership whereof in the complainant is by the com- 
plainant’s said amended bill charged and over which, 
as in this answer set forth, this defendant located and 
constructed its said line, and the construction by this 
defendant of its road-bed and grade thereover for its 
railroad, were made under license and permit, as afore- 
said, and rightfully, and that this defendant relied upon 
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such license and permit and authority in such location 
and construction of its road-bed and road, and spent 
large sums of money in reliance thereon, and at all times 
since the first day of September, 1909, complainant has 
had full notice and knowledge of the construction by the 
defendant of its said line over the said lands, and of the 
manner in which, and the elevation at which the same 
was being constructed, and the entry of this defendant 
upon the said lands and the construction of its line there- 
over were made prior to the acquisition of any title there- 
to by the complainant, or to any part thereof, and so much 
of the lands in the complainant’s amended bill descibed 
and title to which is claimed by the complainant, if any 
title thereto has been acquired was purchased and ac- 
quired with full knowledge of all of the foregoing facts, 
and of the construction by this defendant of its line of 
railroad over the same, and the complainant has never 
at any time until after the completion of the construc- 
tion of the defendant’s road-bed objected to this defend- 
ant’s title on account of the construction of its line of 
railroad, or the manner in which, or the elevation at 
which its said line of railroad was being constructed. 


And this defendant now alleges that the elevation at 
which this defendant’s road is constructed over said 
lot 2 is such that a dam can be constructed in such man- 
ner as to maintain the height of water of at least 60 feet 
above the ordinary low water mark of the Deschutes 
River, and can be constructed and maintained by com- 
plainant, as this defendant is informed and believes, so 
that said height of water can be maintained at all times 


vs. Deschutes Railroad Company 101 


without injury or damage to the lands of this defend- 
ant as constructed, maintained and operated. 


The defendant, further answering the complainant’s 
second amended bill, now further shows that the line 
of railroad of this defendant, constructed, is for the bene- 
fit of the public and for public use, and where the same 
crosses the lands hereinbefore referred to, over which the 
same crosses the lands hereinbefore referred to, over 
which the same has been constructed, it is a part of an 
entire line of railroad from the point of connection with 
the line of The Oregon Railroad and Navigation Com- 
pany at Deschutes Station to Bend, in the county of 
Crook, Oregon. The grade of the defendant’s line of 
railroad, where the same runs over the lands herein- 
before referred to, and some or all of which are claimed 
by the complainant, is made to conform to and connect 
with the grade of the remainder of the defendant’s line 
of road above and below the said lands; that the work 
of construction of the said line through the said lands 
has been prosecuted constantly and diligently at all 
times since the first day of September, 1909, and that 
at all times while the work of construction has been 
prosecuted all persons, including the complainant, have 
had full notice of the prosecution of the said work and 
the manner in which the road-bed of the defendant’s 
road was being constructed and the elevation at which 
the same was being constructed, and the entry by the 
defendant upon the lands over which the defendant’s 
road is located and constructed and the work done there- 
on in connection with the said construction work were 
with the consent of all persons having or claiming any 
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interest in any of the lands in complainant’s amended 
bill described and over which defendant’s line of road 
runs, as in this answer set forth; and all persons along 
the line of road of the defendant, including the com- 
plainant’s predecessors in interest in any of the lands 
now claimed by the complainant, have acquiesced in the 
work of construction and in the expenditure by the de- 
fendant of large sums of money in such construction— 
all of which acquiescence has continued at all times until 
after the completion of the road-bed of this defendant’s 
railroad through the said lands. And while it may be 
true, as heremnbefore in this answer alleged, that com- 
plainant has acquired title to certain parts of the lands 
in the complainant’s bill described, its right or title 
thereto was finally acquired after the defendant’s road- 
bed over and across the said land was completed, and 
at the time of such acquisition complainant well knew 
that the same had been practically completed, and while 
it may be true that the complainant claims some right 
or interest in and to lot 2 section 3, township 4 south, 
range 14 east, W. M., and in and to the north half of 
the southwest quarter of section 35, township 3 south. 
range 14 east, W. M., yet, in truth and in fact, any right 
or interest in and to said lands was acquired subsequent 
to the approval of the right of way map of the defendant 
over and across the same, and any interest therein was 
acquired under and by virtue of the lieu selection of the 
Santa Fe Pacific Railroad Company, the approval of 
which said lieu selection and the issuance of patent there- 
for, was subsequent to the approval of the right of way 
map of defendant over said lands, and said approval and 
the issuance of patent therefor was made subject to the 
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right of way of defendant over said lands, and that dur- 
ing all of said times subsequent to April 25th, 1906, 
and October 24, 1908, and until after the approval of 
the said right of way thereover, said lands were with- 
drawn from sale, entry, settlement or disposal by the 
United States of America, and no title was acquired 
thereto by any person until after the approval and ac- 
quirement of the right of way of the defendant and title 
to said lands was granted by the United States of Amer- 
ica subject to said right of way of the defendant, and 
this defendant now says that the complainant, by rea- 
son of its actions and doings hereinbefore specifically 
alleged, and its silences and inactions, as hereinbefore 
alleged, has waived its right to be heard to say, and 
ought not to be heard to say, that this defendant’s claim 
to continue the occupation of its railroad and the opera- 
tion of its railroad over said lands, ought to be enjoined, 
or that complainant has been damaged or will be dam- 
aged by the continuance of such occupation in any sum 
in excess of $1000. 


And this defendant now shows that it is a solvent 
corporation and has expended approximately six million 
dollars in the construction of its line of railroad, and 
has property far in excess of any damages which might 
or could be recovered against it by the complainant for 
the occupation for its railway purposes of any lands 
in which the complainant is interested, and that it is 
able to pay any judgment that may be recovered by the 
complainant that this defendant is able, ready and will- 
ing to pay to complainant the sum of $1000.00 for the 
lands occupied by this defendant for its right of way, 
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and now hereby offers to pay the same to the compJain- 
ant upon the execution and delivery to the defendant of 
a good and sufficient deed for the defendant’s right of 
way through the said lands; but this defendant says that 
the defendant’s line of railroad has long since been com- 
pleted, much of such construction work having been 
done and completed, and large sums of money expended 
thereon, since the preliminary hearing heretofore had in 
this cause upon the application of the complainant for 
a temporary injunction herein and since the order of 
the court heretofore passed in this cause denying such 
temporary injunction, and any injury, if any, to the 
complainant can be adequately compensated in damages, 
if the complainant is entitled to any damages other than 
the sum of $1000.00, and if upon final hearing of this 
cause and final injunction shall issue, as prayed for in 
the complainant’s said amended bill, it will greatly im- 
pede and interfere with the maintenance and operation 
of defendant’s railroad, and will result in great and ir- 
reparable injury to the defendant and to the public. 


And this defendant now also further shows to the 
court in respect to the said lot 2, section 3, upon which 
in part complainant by its amended bill claims the right 
to locate its pretended dam site for power purposes, 
and in repect to the north half of the southwest quarter 
of section 35, township 3 south, range 14 east, that: 


Heretofore, and in the month of February, 1906, 
this defendant having been at that time fully and com- 
pletely organized as a corporation, with corporate power 
and authority, as hereinbefore alleged, filed with the 
Secretary of the Interior of the United States a copy 
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of its articles of incorporation, duly certified to by the 
Secretary of State of the State of Oregon and by the 
County Clerk of Multnomah County, Oregon, in which 
county its principal office and place of business was lo- 
cated, as true and correct copies of the original articles 
of incorporation originally filed with the Secretary of 
State and County Clerk of said Multnomah County, 
and also filed with the Secretary of the Interior with 
said copy of articles of incorporation due proofs of its 
organization, the same being filed with the said Secre- 
tary of the Interior in compliance with and under and 
pursuant to an act of Congress of the United States, of 
March 3, 1875, entitled, “An Act granting to railroads 
the right of way through the public lands of the United 
States,” and under and pursuant to the rules and regu- 
lations of the Interior Department of the United States, 
which had been promulgated by the said secretary under 
said act and to carry out the purposes thereof, said 
papers being so filed by this defendant for the purpose 
of securing to this defendant rights of way over the 
public lands of the United States along and over the 
route of this defendant’s proposed railroad provided by 
its articles to be constructed, for that much of the lands 
over which the defendant’s road must be constructed to 
carry out its charter power were public lands of the 
United States, among which were said lands last above 
described in section 35 and in section 3, and the lands 
hereinafter in a further part of this answer described; 
and the copies of articles of incorporation and due proofs 
of organization were accepted and received by the said 
Interior Department of the United States and by the 
Secretary of the Interior approved of. 
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That thereupon and thereafter defendant caused a 
survey of its line of road to be located, and to be so 
located in large part along the course of the Deschutes 
River, and as and for such location a survey of the de- 
fendant’s road was made by the defendant’s authority, 
and was staked out and located upon the ground, and 
its line of location as surveyed and located was by the 
governing board of this defendant duly adopted, and 
as so located and adopted the defendant’s line of rail- 
road passes over and across the north half of the south- 
west quarter of section 35, and over and across lot 2, 
otherwise described as the northwest quarter of the 
northeast quarter of section 3, township 4 south, range 
14 east, all which were then public lands of the United 
States, and which are in part lands by the complainant 
claimed; and also over and across certain other public 
lands of the United States situate in township 4 south, 
range 14 east, and which are hereinafter more partic- 
ularly described, and the flooding of which, as in this 
answer hereinbefore set forth, would be occasioned by 
any dam by the complainant constructed under the claim 
by complainant made of right of construction of such 
dam; and this defendant’s line of railroad having been 
so located as aforesaid over the said lands, this defendant 
on the 7th day of November, 1908, caused a profile map 
of such survey and location of its said road to be filed 
with the Register of the Land Office of the United States 
at The Dalles, Oregon, that being the public United 
States Land District in which the said lands were sit- 
uate, and in and by the said maps so filed this defendant’s 
located line of railroad over the said lands was delineated 
and shown, and such reference made thereon, together 
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with field notes of such survey which were attached to 
said map, as that said line of location could be definitely 
traced out upon the ground and the location thereof in 
respect to the public survey of lands over which the 
same runs could be determined; said maps were filed in 
duplicate and were duly forwarded to the Secretary of 
the Interior of the United States for his consideration 
and approval or disapproval, as by the said act of Con- 
gress provided, and as by the rules and regulations of 
the said Secretary thereunder provided, and thereafter, 
and on the 20th day of June, 1910, since the commence- 
ment of this suit and the filing of the complainant’s 
original bill herein, the said Secretary of the Interior 
duly approved the said location and survey of the said 
profile maps thereof; and while it is true that in April, 
1906, and October, 1908, said the north half of the south- 
west quarter of section 35, township 3 south, range 14 
east, and lot 2, otherwise described as the northwest 
quarter of the northeast quarter of section 3, township 
4 south, range 14 east, had been withdrawn by the Land 
Department of the United States from sale and dispo- 
sition by the land officers of the United States, the ap- 
proval by the said Secretary of the Interior of this de- 
fendant’s said maps and of the survey and location by 
this defendant of its said railroad over the said lands, 
and which the said Secretary of the Interior was author- 
ized by law to make, has confirmed and secured to this 
defendant a right of way over the said last above de- 
scribed lands, and over the other lands in this answer re- 
ferred to, and hereinafter described and referred to here- 
inafter as Jands over which rights of way have been ac- 
quired by this defendant, which right of way over said 
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lands consists of a right of way 100 feet on each side 
of the center line of location of this defendant over the 
said lands; and this defendant now charges the fact to 
be that it has secured and is now the owner of, such right 
of way over and across all the said lands covered by its 
said map, including the said lands in section 35, township 
3 south, range 14 east, and said Jot 2 in section 3, town- 
ship 4 south, range 14 east. And this defendant now 
avers that its said line of railroad over and across said 
lands is located and constructed within the limits of the 
said 100-foot right of way on each side of the center line 
of location made as aforesaid and shown and delineated 
upon the said profile maps; and to the extent of the 
said right of way the previous withdrawal by the Land 
Department of the United States of the said lands from 
sale and disposition by the United States was cancelled, 
so that, as this defendant now avers, the right of way 
of defendant is prior to any right in any person whomso- 
ever in the north half of the southwest quarter of said 
section 35, and in lot 2, and any right in said land in 
the complainant is subject to the right of way of the 
defendant. 


And the defendant now also further answering the 
complainant’s second amended bill, shows to the court 
that the complainant has no power or authority, as this 
defendant has been informed and believes, and now 
charges the fact to be, under any articles of incorpora- 
tion of the complainant to acquire property for public 
use, or exercise any power of eminent domain for the 
purpose of constructing any dam along the Deschutes 
River on any of the lands in the complainant’s amended 
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bill described, or for the purpose of over-flowing any 
Jands above the lands by the complainant claimed; that 
this defendant has acquired by purchase and is the abso- 
lute owner in fee of the following described lands which 
lie along the Deschutes River and above the lands in the 
complainant’s bill referred to, all which lands have been 
so acquired and are now held by the defendant for its 
railway purposes and railway uses, and have been by the 
defendant devoted to such uses and are necessary there- 
for, to-wit: 


A strip of land 100 feet in width and being 50 feet 
on each side of the center line of location of defendant’s 
railroad over and across the southeast quarter of the 
southwest quarter of section 9; the northwest quarter of 
the southeast quarter of section 17; the west half of the 
southwest quarter of section 16; the west half of the 
northwest quarter of section 21; the northeast quarter 
of the northeast quarter of section 20; the northeast 
quarter of the southeast quarter of Section 20; the soutb- 
west quarter of the northeast quarter of section 32; all in 
township 4 south, range 14 east, Willamette Meridian. 


And in addition thereto this defendant has acquired 
from the United States, under and pursuant to an act of 
Congress of the United States of March 3, 1875, here- 
inbefore referred to, and by virtue of its survey and 
location and profile maps thereof filed with the Secretary 
of the Interior of the United States under the said Act 
of Congress, as hereinbefore referred to, a right of way 
100 feet on either side of the center line of location of 
this defendant’s road over certain other public lands of 
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the United States which lie along the Deschutes River, 
that is to say, over the following described lands, to-wit: 


The south half of the southeast quarter and the south- 
west quarter of the southwest quarter of section 9, the 
east half of the northeast quarter and the northeast quar- 
ter of the southeast quarter of section 17; the southeast 
quarter of the northeast quarter and the west half of 
the southeast quarter of section 20; the west half of the 
northeast quarter and the west half of the southeast 
quarter of section 29; the northwest quarter of the north- 
east quarter and the southeast quarter of the northeast 
quarter of section 32; the southwest quarter of the north- 
west quarter and the west half of the southwest quarter 
of section 33; all in township 4 south, range 14 east, 
Willamette Meridian. 


And the right of way so by the defendant acquired 
over the said last above described lands is necessary to 
this defendant for its railway, and over the same and 
within the boundaries of said right of way this defend- 
ant’s line of railroad has been located and its line there- 
over has been completed and has been in operation since 
November 27, 1910, and this defendant now shows that 
the complainant has acquired no right to flow the waters 
of the Deschutes River back upon any of the lands so as 
aforesaid acquired by this defendant and by it purchased 
for its railway purposes, or back upon or over the right 
of way on the said other described lands by this defendant 
acquired, and has acquired no right, and can acquire no 
right, to raise the flow of the Deschutes River back upon 
the Jands of this defendant, or over its right of way, or 
raise the waters of the said Deschutes River above the 
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natural flow of said river; that this defendant’s line of 
survey and location of its railroad over the said lands 
so purchased for its use aforesaid, and over the right of 
way so acquired as aforesaid, was made and adopted by 
this defendant for its railway purposes and for public 
uses long prior to any steps taken by the complainant 
to appropriate any waters of the Deschutes River for 
power purposes or otherwise, and long prior to any ac- 
quisition of any rights of the complainant, if any have 
been acquired, for such purposes, and long prior to any 
right in the complainant over any of the properties in 
the complainant’s amended bill described and by the 
complainant charged as being the owner thereof, or any 
right, if any has been acquired, by the complainant for 
the development of any power or for power purposes by 
the use of the Deschutes River and of any dam there- 
over for such purposes, and the complainant has no right 
or power, and has acquired none, to construct any dam or 
develop any power along the Deschutes River at the 
point in question and where the complainant by its 
amended bill claims the right to construct a dam and de- 
velop power which will in any way interfere with the 
survey or location of the line of railroad of this defend- 
ant; and this defendant now charges that any dam which 
the complainant may construct across the Deschutes 
River, or the development of any power by the use of the 
waters of the said Deschutes River by means of any such 
dam at or along or in the neighborhood of any of the 
lands in the complainant’s amiended bill described, and 
charged therein to belong to complainant, will result 
in the flooding and overflowing of the defendant’s said 
lands by the defendant purchased as aforesaid for its 
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railway purposes, and now held by the defendant, and 
by it devoted to public use for such purposes, and of the 
overflowing of the defendant’s right of way hereinbe- 
fore referred to, acquired over public lands of the Unit- 
ed States, to the great and irreparable injury and dam- 
age of this defendant and its line of railroad, and the ob- 
struction and discontinuance of operation of such rail- 
road, and to the great inconvenience of the public in 
connection therewith, so that, if so it be that the com- 
plamant shall intend to construct any such dam as it 
is by the complainant charged in the complainant’s sec- 
ond amended bill, and if so it be that the complainant 
has any intention of developing power by the use of 
the waters of the Deschutes River, as in the complain- 
ant’s amended bill claimed, any such dam or any develop- 
ment of power will result in the flooding of the defend- 
ant’s properties and premises of this defendant by it 
devoted and intended to be devoted to its railway uses 
as aforesaid. 


And now all and singular the foregoing matters 
and things by this defendant alleged are true, as this 
defendant now avers, all which this defendant is ready 
and willing to maintain and prove as this Honorable 
Court shall direct, without this, that any other matter, 
cause or thing in the complainant’s said amended bill 
contained material or necessary to make answer unto and 
not hereby well and sufficiently answered, confessed, 
traversed and avoided, or denied, is true to the know]l- 
edge or belief of this defendant; and this defendant now 
submits, by reason of the matters and things hereinbe- 
fore recited and set forth, that the complainant is not 
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entitled to any relief whatsoever against this defendant. 
And this defendant now prays to be hence dismissed with 
its reasonable costs and charges in this behalf most 
wrongfully sustained. That in case the court should 
adjudge that defendant is not entitled to have this suit 
dismissed, this defendant prays that the court determine 
the amount of damages sustained by the complainant, 
or to which the complainant may be entitled by reason 
of the location and construction of defendant’s line over 
and across the said property, owned or claimed by com- 
plainant, and decree that the said complainant shall 
make, execute and deliver to defendant a good and suf- 
ficient deed therefor, upon the payment by the defendant 
to the complainant of such sum of money as the court 
shall find. 


DESCHUTES RAILROAD COMPANY, 
By A. C. SPENCER, 
Uts Secretary. 


(Deschutes Railroad Company) <A. C. SPENCER, 
( Corporate Seal. ) W.A. Rossrys, 
JAMES G. WILSON, 


Its Solicitors. 
United States of America, 


State and District of Oregon,—ss. 


A. C. Spencer, being first duly sworn, on his oath 
deposes and says that he is secretary of the Deschutes 
Railroad Company, the defendant above named; that 
he has read the foregoing answer to the second amended 
bill of complaint and knows the contents thereof, and 


that the same is true. 
A.C. SPENCER. 
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Subscribed and sworn to before me this 29th day of 
December, 1913. 
W. A. ROBINS, 
Notary Public for Oregon. 
(Notarial Seal) 
Service by copy admitted at Portland, Ore., Dec. 
29th, 1913. 
TRAL, MINOR & WINFREE, 
Solicitor for Complt. 
Filed Dec. 29, 1913. 


A. M. Cannon, Clerk. 


And afterwards, to wit, on the 18th day of May, 1914, 
there was duly filed in said Court and cause, an 


Opinion, in words and figures as follows, to wit: 


OPINION. 
A. L. VEAZIE and WIRT MINOR, Portland, Ore- 


gon, : | 
Solicitors for Complainant. 


JAMES G. WILSON, Portland, Oregon, 
Solicitor for Defendant. 


A. C. SPENCER, Portland, Oregon, 
Solicitor for Defendant. 


R.S. BEAN, District Judge: 


This is a suit to enjoin and restrain the defendant 
company from constructing and maintaining its railroad 
along the Deschutes River and across certain premises 
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owned by complainant. At the time the suit was com- 
menced the defendant company was engaged in the con- 
struction of its road and had its grade practically com- 
pleted over the premises referred to. The road was lo- 
eated and the work thereon commenced while the land 
in question, except two small tracts, belonged to or was 
claimed by the heirs of J. H. Sherar, and the two tracts 
referred to by the Interior Development Company. 


The Deschutes River flows through the property in 
a deep gorge or canyon and by reason of falls therein, the 
quantity of water, the uniformity of flow, and the steep 
and precipitous banks, is valuable for power purposes. 
The defendant’s road is on the side of the canyon about 
sixty-five feet above low water at the proposed power 
site. The land actually occupied by it is not shown by the 
evidence to be of any substantial value, but the position 
of complainant in effect is that defendant entered into 
possession under oral agreements or understandings with 
its predecessors in interest to locate its road so as to per- 
mit the maintenance of a sixty-foot dam in the river, but 
as the road is actually built, fifty-five feet is the maxi- 
mum height to which a dam can safely be constructed, 
and as a consequence the value of the water power is 
greatly impaired, to complainant’s damage in a large 


sum. 


The facts are that in 1908 defendant surveyed and 
located a line of railway across the property following 
substantially a water grade. In February, 1909, as a 
result of a conference between the holder of an option 
to purchase given by Sherar in his life time, and the of- 
ficers of the defendant, the line was changed by elevating 
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it for the purpose of protecting the water power. ‘The 
witnesses are not in accord as to the terms of the agree- 
ment, but it is alleged in the amended complaint that it 
was agreed that the defendant might enter upon the 
lands in question and “locate and construct its railway 
over the same provided that the railway should be so lo- 
cated, constructed and maintained over said lands and 
over the lands above and below said lands that a dam six- 
ty feet in height above ordinary low water in the Des- 
chutes River might be constructed” at any place on the 
lands in the option described. ‘There was no discussion at 
the time between the holders of the option and the offi- 
cers of the defendant as to the consideration to be paid 
for the right of way, but it seems to have been assumd 
that the road would be of no damage to the premises pro- 
vided it did not interfere with the development of the wa- 
ter power. 


In pursuance of the agreement referred to the de- 
fendant relocated its line in March and April, 1909, at 
the place where the road was subsequently constructed. 
It thereafter obtained the consent of the Interior Devel- 
opment Company to enter upon the lands belonging to 
it and to construct its road according to the relocation 
survey. 


Thereafter and during the summer and fall of 1909, 
the complainant began negotiations with the holder of 
the Hostetler option to acquire the right to purchase 
thereby conferred, and such negotiations resulted in the 
assigonment of the option to it about August 5th of that 
year. It thereupon employed an engineer to examine 
the project and report as to its value and availability. 
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The engineer called upon the defendant company and 
obtained a profile of the resurveyed line through the 
property in question, and was advised of the probable ele- 
vation thereof above the water. On October 6, 1909, 
he reported to the complainant company that the levels 
run by him in connection with the profile indicated that 
the location of the line was only about sixty feet above 
the water surface, but he doubted if absolute assurance 
could be obtained without sending a man to the site to 
make careful measurements, and in any event he was rea- 
sonably certain the railroad company would object to 
raising its location. 


On or about August 25, 1909, the defendant com- 
pany obtained the consent of the heirs of Sherar to pro- 
ceed with the construction of its road provided it would 
build sufficiently high not to interfere with the use of 
the property for hydraulic purposes, and the holder of 
the outstanding option should consent, and in case the 
option should not be taken up, it was to pay them one 
thousand dollars for the right of way. 


About this time Mr. Morrow, the right of way agent 
of defendant, had an interview with Mr. Martin, presi- 
dent of the complainant company, concerning the right 
of way over the Sherar property, and claims that he in- 
formed Martin of the agreement or understanding with 
the Sherar heirs, and that Martin consented thereto, and 
agreed that the defendant company might proceed with 
the construction of its road according to such understand- 
ing. Mr. Martin denies that any such agreement or un- 
derstanding was had between him and Mr. Morrow. It 
is manifest, however, that Mr. Morrow so believed, and 
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the complainant knew that he and his company were act- 
ing on such belief and spending large sums of money in 
reliance thereon, for on the 27th of August, Morrow ad- 
vised Mr. Filuntington, attorney for the Sherar heirs, 
that the consent of the plaintiff company for the con- 
struction of its road had been obtained, and on the same 
date Huntington wrote to the agents of the complainant 
in Portland informing them that Morrow had stated that 
he had seen Martin, who had expressed a willingness 
that defendant might go upon its land to construct the 
road, and suggesting that if Martin had not given such 
consent “Morrow's mind should be disabused of an ap- 
parent impression he has received from the conversa- 


tion” he had with Martin. 


No effort was made by complainant to repudiate the 
alleged agreement, nor to correct the belief under which 
defendant was acting, but it was permitted to proceed 


with the work without protest. 


The line of the road as relocated pursuant to the 
agreement or understanding with the holders of the 
Hostetler option, the Sherar heirs and the Interior De- 
velopment Company, and the understanding or supposed 
understanding with the complainant, was formally 
adopted by defendant in the fall of 1909, and the actual 
work of construction commenced in September of that 
year, and was prosecuted from that time with diligence 
without objection from any one until the grade was sub- 
stantially completed in the following spring. 


About December 1, 1909, and after defendant had 
thus entered into possession of the property, and while 
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it was engaged in the construction of its road, complain- 
ant acquired the stock of the Interior Development Com- 
pany, and elected to exercise the right to purchase the 
Sherar property under the Hostetler option. The deeds 
from the Sherar heirs to it were deposited in escrow to be 
delivered upon the payment of the purchase price, but 
the consideration moving to them was not paid nor the 
deeds delivered until about April 1, 1910. At that time 
the grade of the road was practically completed. The 
deed from the Interior Development Company for the 
Jand at the power site was not made to complainant un- 
til April 4th of the present vear. 


It thus appears that notwithstanding complainant 
had knowledge of defendant’s possession, the claims un- 
der which it was proceeding, the actual location of its 
line and the work being done thereon, it allowed the 
work to proceed without objection until after defendant 
had expended large sums of money relying on its agree- 
ment or supposed agreement with the interested parties 
including the complainant. 


I am therefore inclined to the opinion that under 
such circumstances the complainant cannot be heard 
to say that the road was located and constructed at the 
place where it was actually built without its consent. 


But however that may be. the defendant having en- 
tered into possession and built its road by the consent or 
acquiescence of the owners of the property and the hold- 
ers of the outstanding option, it cannot now be ejected, 
but the remedy. if any, is restricted to a suit for damages 
mee. Ry. v. Smith, 171 U. S. 260. City of N. Y. v. 
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Pine, 185 U.S. 93). And as it was in possession and en- 
gaged in actual construction at the time complainant pur- 
chased and acquired title, the right to proceed against it 
for the agreed price of the right of way, if there was such 
an agreement, or for damages if the entry is to be deemed 
unauthorized, or the road located in violation of the 
agreement with the owners, did not pass to complainant, 
for as said by the Supreme Court in Roberts vs. N. P. 
R. R., 158 U.S. 1: “Et is well settled that where a rail- 
road company, having the power of eminent domain, has 
entered into actual possession of land necessary for its 
corporate purposes, whether with or without the con- 
sent of the owner of such Jands, a subsequent vendee of 
the latter takes the land subject to the burden of the 
railroad, and the right to payment from the railroad 
company, if it entered by virtue of an agreement to pay, 
or to damages, if the entry was unauthorized, belongs to 
the owner at the time the railroad company took pos- 


session.” 


See also Kindred v. U. P. R. R., 225 U. S. 582. 
Stone v. City of Waukeegan, 205 Fed. 495. 15 Cyc. 
795. Maffet v. Quine, 93 Fed. 347. N. P. R. R. v. 
Murray, 87 Fed. 648. 


A contrary doctrine seems to have been announced 
by the Supreme Court of North Carolina in Phillips vs. 
Telephone Company (130 N. C. 526) and Beal v. Rail- 
road Company (1386 N. C. 298) and perhaps by some 
other courts, but these decisions are not in harmony with 
the rule laid down by the Supreme Court which is, of 


course, controlling here. 


vs. Deschutes Railroad Company 121 


It follows therefore that the complaint should be dis- 
missed and it is so ordered. 


Filed May 18, 1914. 


A. M. Cannon, Clerk. 


And afterwards, to wit, on the 12th day of October, 
1914, there was duly filed in said Court and cause, 
an Opinion on Petition fer re-hearing, in words and 


figures as follows, to wit: 


OPINION OF PETITION FOR REHEARING. 
A. L. VEAZIE and WIRT MINOR, Portland, Ore- 


gon, Solicitors for Complamant. 


JAMES G. WILSON, Portland, Oregon, 
Solicitor for Defendant. 


R. S. BEAN, District Judge: 


Aided by the arguments and briefs of counsel, I have 
re-examined the questions involved to the end that, if 
possible, the rights of the parties may be settled in this 
suit without the need of further litigation, and my con- 
clusions in brief are as follows: 


The fiow line of the proposed power plant on the 
Deschutes River is fixed and determined by the location 
of the defendant’s railway over and across lots 1 and 2, 
Section 3, Township 4 south, Range 14 east. At the 
time it was built lot 1 and the northeast quarter of the 
southeast quarter of section 9 belonged to and was the 
property of the Interior Development Company, and 
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lot 2 above referred to and the north half of the south- 
west quarter of Section 35, Township 3 south, Range 
14 east, was public land of the United States. ‘The de- 
fendant’s road is on these lands along the east bank of 
the river and opposite the dam site, partly on lot 1 and 
partly on lot 2, about sixty-five feet above low water. It 
was built on lot 1 and the northeast quarter of the south- 
east quarter of Section 9, in pursuance of an agreement 
with the Interior Development Company, the then owner 
of the land, that it should be located at the place where 
it now is. Complainant acquired title to lot 1 long after 
the road was built and this suit commenced, with knowl- 
edge of the location of the road. It is therefore clearly 
bound by the agreement between its predecessor in in- 
terest and the defendant and is not entitled to damages 
because it is prevented by the road as so located from con- 
structing a dam in the river which will cause an over- 
flow of defendant’s track. (Boston Chamber of Com- 
merce vs. Boston, 219 U. S. 194. McGovern vs. New 
York, 229 U. S. 363). 


Lot 2 and the north half of the southwest quarter of 
Section 35 was and remained public land of the United 
States until 1913, long after this suit was begun. In 
1908, the defendant railroad company, in compliance 
with the Act of March 3, 1875, granting rights of way 
through public lands to railway companies, filed with the 
Land Department a map of definite location of its road, 
together with its Articles of Incorporation and proof of 
organization, and this map was duly approved by the 
Secretary of the Interior in June, 1910. It thereby ob- 
tained a right of way to the extent of one hundred feet 
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on each side of the center line of its road as shown on such 
map, and the approval by the Secretary of the Interior 
was equivalent to a patent from the government to the 
route delineated thereon. (Oregon ‘Trunk vs. Deschutes 
R. Co., 172 Fed. 738.) In my judgment the subsequent 
approval of a prior application of the Santa Fe Rail- 
road Company by its attorney in fact to select such lands 
in lieu of other Jands under the Act of June 4, 1897, 
did not relate back to the date of the application and 
supersede the rights of the railway company acquired by 
the approval of its map of definite location. ‘The right 
of selection given by the Act of June 4, 1897, is but an 
offer by the government to exchange one tract of land 
for another and the selector obtains no right or interest 
to the lands selected by him until the offer is accepted 
by the proper government officers. His rights in this 
respect are, I think, to be distinguished from those of 
a settler under the homestead or preemption laws or a 
claimant under the mining laws, or the rights of a rail- 
way company under a Congressional Grant to aid in the 
construction of its road in lieu of lands which are lost in 
place limits. (Daniel vs. Wagner, 205 Fed. 235. Rough- 
ton vs. Knight, 219 U. S. 537.) 


I conclude therefore that the complainant is not en- 
titled to damages on account of the impairment of its wa- 
ter power due to the location of defendant’s railway over 
and across Lots 1 and 2, or the interference with its pro- 
posed power house site within the limits of the railroad 
right of way through the north half of the southwest 
quarter of Section 35. 
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The remaining question is whether complainant can 
recover in this suit damages for the location of the de- 
fendant’s road through the other lands described in the 
complaint and if so, the amount thereof. As the defend- 
ant company was in possession by the consent and ac- 
quiescence of the owners and had partially completed 
the grade of its road at the time the complainant ac- 
quired an interest in the property, I doubt if it has any 
right of recovery against the defendant on account there- 
of, but inasmuch as the complamant purchased in pur- 
suance of an option outstanding at the time the defend- 
ant entered mto possession, of which it had knowledge, 
and since the defendant’s entry was in pursuance of an 
understanding with the owners that if the option should 
be taken up it would be required to settle with the pur- 
chaser for the right of way, I have concluded that I prob- 
ably was in error in holding in the former opinion that 
in this equitable proceeding the right to damages for the 


taking is in the former owner and not the complainant. 


The evidence shows that the defendant railway is lo- 
cated along the sides of a steep canyon over land of but 
little if any substantial value. There is no evidence in 
the record as to the quantity of land occupied by the 
road nor its value, but since the defendant admits and 
alleges that it agreed to pay the Sherar heirs a thousand 
dollars for the right of way in case the holder of the op- 
tion did not purchase, I assume in the absence of other 
evidence that such an amount is a reasonable compensa- 


tion to be paid for the land taken. 


A decree will therefore be entered adjudging that 
defendant is the owner of a right of way 200 feet wide 
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over and across the north half of the southwest quarter 
of Section 35, ‘Township 8 south, Range 14 east, and 
Lot 2, Section 3, Township 3 south, Range 14 east, as 
shown on the map of definite location filed and approved 
by the Secretary of the Interior, and that complainant’s 
title to such property is subsequent and subject to such 


right of way. 


Second: That defendant is entitled to maintain its 
road over and across Lot 1, Section 3, and the northwest 
quarter of the southeast quarter of Section 9, Township 
4 south, Range 14 east, together with the necessary 
slopes, cuts and supports therefor in accordance with its 
agreement with the Interior Development Company, 
and that the complainant should be enjoined and re- 
strained from interfering therewith. 


Third: ‘That upon the payment into court by the de- 
fendant of the sum of one thousand dollars within thirty 
days a decree will be entered in its favor for a right of 
way over and across the other lands belonging to the 
complainant and described in the complaint, where its 
road is now located, with the necessary cuts, slopes and 
supports therefor, but in case of a failure to make such 
payment, it will be enjoined and restrained from occupy- 
ing or using such right of way. 


Fourth: That as defendant made no tender to cover 
the damages prior to the commencement of the suit, com- 
plainant should have judgment for its costs and dis- 
bursements. (Section 6868 Lord’s Oregon Laws, 1; 15 
CYC 1015.) 


Filed October 12, 1914. 
, G. H. Marsh, Clerk. 
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And afterwards, to-wit, on Monday, the 16th day of 
November, 1914, the same being the 13th judicial 
day of the regular November term of said Court; 
present, the Honorable Robert S. Bean, United 
States District Judge, presiding, the following pro- 
ceedings were had in said cause, to-wit: 


FINAL DECREE 


This cause came on to be heard at this time and was 
argued by counsel and thereupon, upon consideration 


thereof, it was 


ORDERED, ADJUDGED AND DECREED, 


as follows, to-wit: 


That the defendant is the owner of a right of way 
two hundred feet in width, being one hundred feet on 
each side of the center line of its railroad track as con- 
structed over and across the north half of the southwest 
quarter (NI, of SW1/,) of Section 35, Township 3 
South of Range 14 East of the Willamette Meridian, 
and Lot Two (2) of Section three (3), Township 4 
South of Range 14 Hast of the Willamette Meridian, 
and that the title of complamant to said property was 
acquired subsequent to the acquirement of said right of 
way of defendant over said property and the same is 
subject to such right of way, provided, however, that 
the right hereby decreed to defendant shall not be un- 
derstood or considered to interfere with or deprive com- 
plainant or its successor in interest of the right to con- 
struct and maintain a dam for hydraulic purposes in the 
Deschutes River where it passes through such property 
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and installing in connection therewith appliances for 
the purpose of developing hydraulic and electric power 
for all purposes, provided the track or roadbed of de- 
fendant shall not thereby be flooded or damaged, or 


the operating of its road interfered with. 


That defendant’s line of railroad was constructed 
over and across lot one (1) of section three (3), and the 
northeast quarter of the southeast quarter (NE1/, of 
Sk1/,) of section 9, township 4 south of range 14 east 
of the Willamette Meridian, at the place where it is 
now located pursuant to and in accordance with an agree- 
ment entered into between the defendant and the In- 
terior Development Company, the owner of the tract 
of land at the time of said agreement with the defendant, 
and at the time of the entry thereon and the construc- 
tion thereover of defendant’s line of railroad, it being 
understood and agreed that the location of defendant’s 
track should not interfere with or deprive the Develop- 
ment Company and its successor in interest of the right 
to construct and maintain a dam in the Deschutes River 
where it flows through such property, for hydraulic pur- 
poses, and to install in connection therewith appliances 
for the purpose of developing hydraulic and electric 
power for all purposes, provided, however, that the track 
and roadbed of defendant should not thereby be flooded 


or damaged or the operation of its road interfered with. 


That complainant acquired the title to lot one (1) 
of section 3 and the northeast quarter of the southeast 
quarter (NEIC’/ of SKY) of section 9, township -4 south 
of range 14 east of the Willamette Meridian, after the 
construction thereover of the defendant’s line of rail- 
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road and subject to defendant’s right of way there- 
over, and the defendant is hereby decreed to be the 
owner of a right of way over and across said lands for 
its tracks and roadbed and the slopes and cuts thereof 
and the necessary and safe support therefor, and for the 
safe and convenient operation of its line as hereinbefore 
set out, and it is ADJUDGED AND DECREED 
that the complamant, its officers, agents, servants and 
employees, and all persons acting by, under or for it, 
be and they are hereby restrained and enjoined from in 
any manner interfermg with the maintenance of: said 
railroad over said lands, and from interfering with or 
obstructing in any manner the operation of said line 
of railroad over said property, except as permitted by 
this decree. 


It appearing to the Court that the defendant has 
paid into the registry of this court the sum of one thou- 
sand dollars in accordance with the opinion of this 
Court, rendered and filed on the 12th day of October, 
1914, it is hereby ORDERED, ADJUDGED AND 
DECREED that said defendant be, and it is hereby, de- 
creed to be the owner of a right of way for its line of 
railroad as now constructed over and across the follow- 
ing described Jands, to-wit: 


The southeast quarter (SEY) of section 34, town- 
ship 3, south of range 14 east of the Willamette Mer- 
idian; the southwest quarter of the northeast quarter 
(SWY, of NEI), the west half of the southeast 
quarter (WIA of SE), the east half of the south- 
west quarter (E14 of SW14) of section 3; the north- 
west quarter and the northwest quarter of the south- 
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west quarter (NW14 and NW1,, of SW14) of section 
10, all in township 4 south of range 14 east of the Wil- 
lamctte Meridian, and that the defendant, its lessees, suc- 
cessors and assigns be and they are hereby declared to 
have the right to maintain the railroad of defendant as 
now located and constructed over said lands, together 
with necessary cuts, slopes and safe supports therefor, 
and the right to maintain and operate its trains there- 
over without interference on the part of complainant, its 
officers, agents, servants or employees, in any manner 
whatsoever, except as permitted by this decree. 


It is further ADJUDGED AND DECREED, 
That the line of railroad of the defendant, Deschutes 
Railroad Company, does not cross or touch the west 
half of the southwest quarter (W14 of SW14) of sec- 
tion 27, township 3 south of range 14 east of the Wil- 
lamette Meridian; nor the southeast quarter of the north- 
west quarter (SEI, of NW1,) of section 3, the north- 
west quarter of the southeast quarter (NW, of SEY), 
the northeast quarter of the southwest quarter (NEI4 
of SW1/,), the northwest quarter of the southwest quar- 
ter (NWI, of SW14), of section 9, and the northeast 
quarter of the southeast quarter (NEIJ4 of SE) of 
section 8, all in township 4 south of range 14 east of the 
Willamette Meridian, and said lands are immaterial to 
this controversy. 


It is further ORDERED AND ADJUDGED 
that complainant have and recover of defendant its costs 
and disbursements incurred herein, taxed and allowed 
in the sum of Five Hundred Thirteen 22/100 Wollars, 
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and that execution or other proper writ for the collec- 
tion thereof issue. 


Done and dated in open Court this 14th day of No- 
vember, A. D. 1914. 
R.S. BEAN, 
Judge. 
Filed November 16, 1914. 


G. H. Marsh, Clerk. 


And after wards, to-wit, on the 14th day of May, 1915, 
there was duly filed in said Court, and cause, a 
Petition of the Kastern Oregon Land Company for 
Appeal, in words and figures as follows, to-wit: 


PETITION OF EASTERN OREGON LAND 
COMPANY FOR APPEAL. 


To the Honorable Robert S. Bean, District Judge: 


The above named plaintiff feeling aggrieved by the 
decree rendered and entered in the above entitled cause 
dated the 14th day of November, 1914, and entered on 
the 16th day of November, A. D. 1914, does hereby ap- 
peal from said decree to the Circuit Court of Appeals 
for the Ninth Circuit, for the reasons set forth in the 
assignments of error filed herewith, and it prays that 
its appeal be allowed and that citation be issued as pro- 
vided by Jaw, and that a transcript of the record pro- 
ceedings and documents upon which said decree was 
based, duly authenticated, be sent to the United States 
Circuit Court of Appeals for the Ninth Circuit, sitting 


vs. Deschutes Railroad Company 131 


at San Francisco, under the rules of such court in such 
cases made and provided. 


And your petitioner further prays that the proper 
order relating to the required security to be required of 
it be made. 


KASTERN OREGON LAND COMPANY, 
By VEAZIE, McCOURT & VEAZIE, 
Its Solicitors. 


Appeal allowed upon giving bond as required by law, 
for the sum of $500.00. 


WIRT MINOR. 
VEAZIE, McCOURT & VEAZIE, 
Solicitors for Complainant. 


Rh. 5) BEAN, 


Judge. 
Filed May 14, 1915. 
G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 14th day of May, 1915, 
there was duly filed in said Court, and cause, an 
Assignment of Errors on the Appeal of the Eastern 
Oregon Land Company, in words and figures as 
follows, to-wit: 


ASSIGNMENT OF ERRORS ON APPEAL OF 
THE EASTERN OREGON LAND 
COMPANY. 


Now comes the plaintiff in the above entitled cause 
and files the following assignment of errors upon which 
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it will rely upon the prosecution of the appeal in the 
above entitled cause from the decree made by this Hon- 
orable Court dated the 14th day of November, 1914, 
and entered the 16th day of November, 1914: 


FIRST: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the defendant is the owner of a right of way 
two hundred feet in width, or of any width, whatso- 
ever, being one hundred feet on each side of the center 
line of its railroad track, or any width whatsoever on 
each side of said center line, as constructed over or across 
the North half of the Southwest quarter (N14 of 
SW4/,,) of Section 35, Township 3 South of Range 14 
East of the Willamette Meridian, and Lot two (2) of 
Section three (3), Township 4 South of Range 14 
East of the Willamette Meridian, or any part of said 
lands. 


SECOND: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the title of plamtiff to said property described 
in the foregoing assignment of error was acquired sub- 
sequent to the acquirement of said right of way of de- 
fendant over said property. 


THIRD: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the title of the plaintiff to said real property 
described in the first assignment of error, to-wit, the 
North half of the Southwest quarter (N14 of SW14) 
of Section 35, Township 3 South of Range 14 East 
of the Willamette Meridian, and Lot two (2) of Sec- 
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tion Three (3), Township 4 South of Range 14 Kast 
of the Willamette Meridian, or any part thereof, is sub- 
ject to the right of way of the defendant. 


FOURTH: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the right of the plaintiff to construct and main- 
tain a dam for hydraulic purposes in the Deschutes 
River where it passes through said lands, to-wit, the 
North half of the Southwest quarter (N14 of SW14) 
of Section 35, ‘Township 3 South of Range 14 Kast of 
the Willamette Meridian, and Lot two (2) of Section 
three (3), Township 4 South of Range 14 East of the 
Willamette Meridian, and to install in connection there- 
with appliances for the purpose of developing hydraulic 
and electric power for all purposes, is subject to a con- 
dition that the track and roadbed of the defendant shall 
not be thereby flooded or damaged, or the operation of 
its railroad interfered with, or to either or any of said 
conditions. 


FIFTH: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the defendant’s line of railroad was constructed 
over or across Lot one (1) of Section three (3), and 
the Northeast quarter of the Southeast quarter (NEI, 
of SEJ/,) of Section 9, Township 4 South of Range 
14 East of the Willamette Meridian, or any part of said 
real property, at the place where it was at the time of 
the entry of said decree located pursuant to or in ac- 
cordance with any agreement entered into between the 
defendant and the Interior Development Company, as 
the owner of said land at the time of the said agreement; 
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and erred in finding that any such agreement was ever 
made between the defendant and said Interior Develop- 
ment Company other than the agreement set forth in 
paragraph LX of the second amended complaint. 


SIXTH: That the United States District Court 
for the District of Oregon erred in finding and decree- 
ing that the right of the plamtiff to construct and main- 
tain a dam in the Deschutes River where it flows through 
Lot one (1) of Section three (3), and the Northeast 
quarter of the Southeast quarter of Section 9, Town- 
ship 4 South of Range 14 East of the Willamette 
Meridian, or either of said tracts, for hydrulic purposes, 
is subject to any condition that the track or roadbed 
of the defendant should not thereby be flooded or dam- 
aged or the operation of its railroad interfered with, or 
to either or any of said conditions. 


SEVENTH: That the United States District 
Court for the District of Oregon erred in findmg and 
decreeing that plaintiff acquired the title to Lot one (1) 
of Section three (3) and the Northeast quarter of the 
Southeast quarter of Section 9, Township 4 South of 
Range 14 East of the Willamette Meridian, or any part 
of said lands, after the construction thereover of the 
defendant’s line of railroad; and also erred in finding 
and decreeing that plaintiff's said acquisition of said title 
was subject to defendant’s right of way thereover or 


over any part of said lands. 


EIGHTH: That the United States District Court 
for the District of Oregon erred in finding and decree- 


ing that defendant is the owner of a right of way over 
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and across said Lot one (1) of Section three (3) and 
the Northeast quarter of the Southeast quarter of Sec- 
tion 9, Township 4 South of Range 14 East of the 
Willamette Meridian, or any part of said lands, for its 
tracks or roadbed, or the slope or cuts thereof, or the 
necessary or safe or any support thereof, or for the safe 
or convenient or any operation of its line of railroad, 
as in said decree set forth, or at all. 


NINTH: That the United States District Court 
for the District of Oregon erred in adjudging and de- 
creeing that the plaintiff, its officers, agents, servants, 
or employees, or any or all persons acting by, under or 
for it, be and are by said decree restrained and enjoined 
from in any manner interfering with the maintenance 
of said railroad over said lands or from interfering with 
or obstructing in any manner the operation of said line 
of railroad over said property, except as permitted by 
said decree, or otherwise; and erred by interfermg in 
any wise by injunction with the full, complete and free 
use of the said property by the plaintiff. 


TENTH: That the United States District Court 
for the District of Oregon erred in decreeing that the 
defendant is the owner of a right of way for its rail- 
road as constructed over or across the following de- 
scribed lands, or any part thereof, to-wit, the Southeast 
quarter of Section 34, Township 3 South of Range 14 
East of the Willamette Meridian, the Southwest quar- 
ter of the Northeast quarter, the West half of the South- 
east quarter, the Kast half of the Southwest quarter of 
Section 10, all in Township 4 South of Range 14 East 
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of the Willamette Meridian; and in finding and de- 
creeing that the defendant, its lessees, successors or as- 
signs, be and are declared to have the right to maintain 
the railroad of the defendant as located and constructed 
over said lands or otherwise or at all, together with the 
necessary or any cuts, slopes, or supports therefor, or 
the right to maintain or operate its trains thereover with- 
out interference on the part of the plaintiff, its officers, 
agents, servants, or employees in any manner whatso- 
ever, or at all, except as permitted by said decree, or 


otherwise. 


ELEVENTH: That the United States District 
Court for the District of Oregon erred in failing to find, 
adjudge and decree that the plaintiff is the absolute 
owner, free and clear of any right, interest or easement 
of the defendant, of the North half of the Southwest 
quarter of Section thirty-five (35), Township 3 South 
of Range 14 East of the Willamette Meridian, and of 
Lot two (2) of Section three (3), Township 4 South 
of Range 14 Kast of the Willamette Meridian. 


TWELFTH: That the United States District 
Court for the District of Oregon erred in failing to 
find, adjudge and decree that the title of plaintiff to 
the said real property, to-wit, the North half of the 
Southwest quarter of Section 35, Township 3 South of 
Range 14 East of the Willamette Meridian, and Lot 
two (2) of Section 3, Township 4 South of Range 14 
Kast of the Willametter Meridian, was initiated prior 
‘o the initiation of any title to any right of way in the 
defendant over or across said lands and by relation back 


~ 
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to the date of its initiation is superior to and prevails 
over the rights acquired by the said defendant under 
and through its subsequently initiated application for 


a right of way thereover. 


THIRTEENTH: That the United States Dis- 
trict Court for the District of Oregon erred in failing to 
find, adjudge and decree that the right of way permit 
granted by the United States to the said defendant over 
and across said lands, to-wit, The North half of the 
Southwest quarter (N46 of SW14) of Section 335, 
Township 3 South, Range 14 East of the Willamette 
Meridian, and Lot two (2) of Section 3, Township 4 
South of Range 14 East of the Willamette Meridian, is 
void as against the title to said lands which passed to 
the plaintiff under the patent of the United States based 
upon the selection in the interest of its predecessor in 
title to said lands prior to the initiation of anv proceed- 
ings to obtain a permit and easement for a right of way 
over and across the same from the United States to 
the defendant. 


FOURTEENTH: That the United States Dis- 
trict Court of the State of Oregon erred in failing to 
find, adjudge and decree that the plaintiff has the ab- 
solute right, as against the defendant, to construct and 
maintain a dam for hydraulic purposes in the Deschutes 
River, where it passes through the lands involved in this 
suit, to the full height of sixty (60) feet above low water 
mark at the proposed site of construction of said dam 
or such site as may be selected therefor on said lands, 
and that the defendant has no right, by the location of 
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its railroad over and across the said lands, or other- 
wise, to interfere with the construction of a dam to such 
height of sixty feet. 


FIFTEENTH: That the United States District 
Court for the District of Oregon erred in not finding 
and decreemg that by the terms of the agreement be- 
tween the plaintiff’s predecessors in interest, to-wit, B. 
F. Laughlin and the executors of the estate of J. H. 
Sherar, deaceased, and the said defendant, the said de- 
fendant had no right to enter upon or to construct a 
railroad over any of the lands of the plaintiff in the 
complaint deseribed and acquired by the plaintiff from 
the estate of J. H. Sherar, deceased, otherwise that at 
such a height as would permit, without interference by 
said railroad, of the construction and maintenance of a 
dam in the Deschutes River at a site to be chosen there- 
for upon said lands to a height of sixty feet above or- 
dinary low water mark in said river, and except upon 
condition further that the defendant should obtain the 
consent of the plaintiff thereto and make full compensa- 
tion for all lands taken and for all damages to the lands, 
and that no right to build or to construct and maintain 
a railroad over said lands should be granted or acquired 
unless the railroad should be located as above provided 
and unless and until full damages and compensation 
were paid as above provided; and erred in failing to find 
and decree that no consent of the plaintiff to the con- 
struction and maintenance of said railroad over said lands 


or any part thereof was ever obtained by the defendant. 


SIXTEENTH: That the United States District 
Court for the District of Oregon erred in failing to find 
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and decree that the railroad of the defendant as con- 
structed and located over and across the lands of the 
plaintiff described in the complaint does interfere with 
and prevent the construction and maintenance of a dam 
for hydraulic and hydro-electric development purposes 
upon said lands at the proper and feasible place for the 
location of such a dam to any greater height than 55 
feet above ordinary low water mark in said Deschutes 
River, and does thereby, through such curtailment of 
the height of said dam, greatly impair the value of said 
lands for water power purposes in a sum not less than 
Twenty-five Thousand Dollars ($25,000). 


SEVENTEENTH: That the United States Dis- 
trict Court for the District of Oregon erred in failing 
to find and decree that the said railroad of defendant, 
as located and constructed over and across the lands of 
the plaintiff described in the complaint herein, was so 
located and constructed in violation of the terms and 
agreement as to the location and construction of the 
same which the defendant had entered into with the 
predecessors in title of plaintiff to said lands, namely, 
B. F. Laughlin, the Interior Development Company, 
and the executors of the estate of J. H. Sherar, de- 
ceased, to locate and construct its railroad over said 
lands at an elevation above the Deschutes River which 
would admit of the construction of a dam in said Des- 
chutes River and particularly where said river flows 
through the Northwest quarter of the Northeast quarter 
of Section 3 above the falls of said river, to the full 
height of sixty feet above ordinary low water mark; but 
is located, constructed and maintained so that the same 
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prevents the construction and maintenance of a dam at 
said point to exceed 55 feet in height above ordinary 
low water mark without interference with said defend- 
ant’s railroad. 


EIGHTEENTH: That the United States Dis- 
trict Court for the District of Oregon erred in failing 
to find and decree that by the construction and main- 
tenance of defendant’s railroad at the height and in the 
manner that the same is constructed and maintained 
through said lands of the plaintiffs, the value of the 
lands of the plaintiff is greatly impaired, to-wit, in a 
sum not less than Seventy-five Thousand Dollars 
($75,000). 


NINETEENTH: That the United States Dis- 
trict Court for the District of Oregon erred in failing 
to find and decree that the defendant is, by its agree- 
ment alleged in the second amended complaint herein 
and established by the evidence in the cause entered into 
with the plaintiff's predecessors in title respecting the 
construction of its railroad, to-wit, that it would con- 
struct its railroad in such a manner and at such a height 
as not to interfere with the construction and mainten- 
ance of a dam not less than sixty feet in height at a 
place to be selected in the Northwest quarter of the 
Northeast quarter of Section 3, and above the falls in 
said river, referred to in the second amended complaint 
herein, estopped and should not be heard to say that 
the erection and maintenance of a dam sixty feet in 
height above ordinary low water mark on the Deschutes 
River at the said point would flood any of the lands of 
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the defendant or interfere with the construction, main- 
tenance or operation of the railroad of the defendant or 
any of the lands of the defendant lying above the lands 
of the plaintiff in the second amended bill of complaint 
described. 


TWENTIETH: That the United States District 
Court for the District of Oregon erred in failing to find 
and decree that the pretended grant of a right of way 
permit from the United States to the defendant over and 
across the North half of the Southwest quarter of Sec- 
tion 35, Township 3 South of Range 14 Kast of the 
Willamette Meridian, and Lot 2 of Section 3, Township 
4 South of Range 14 East of the Willamette Meridian, 
under and in pursuance of the Act of Congress of March 
3rd, 1875, entitled “An Act Granting to Railroads a 
right of way to Public Lands of the United States,” 
was null and void as against the plaintiff, for the rea- 
son that the said lands and all of them were, at the time 
of the pretended grant of said right of way permit, and 
also at the time of the application therefor, in the pos- 
session and occupancy of the plaintiff’s predecessor in 
title from whom plaintiff derives title, namely, J. H. 
Sherar, and were covered at all said times by pending 
forest reserve lieu selections made in behalf of the said 
J. H. Sherar, plaintiff’s predecessor in title, which said 
forest reserve lieu selections have since passed to patent, 
whereby title to said Jands has become vested in the 
plaintiff, with a right prior and superior to any right of 
the defendant in said lands. 


TWENTY-FIRST: That the United States Dis- 
trict Court for the District of Oregon erred in fixing 


142 Eastern Oregon Land Company 


the compensation and damages to be paid by the defend- 
ant for the appropriation of the lands of the plaintiff 
appropriated to the defendant by said decree for rail- 
road purposes at One Thousand Dollars ($1,000) or at 
any less sum than One Hundred and Twenty-five Thou- 
sand Dollars. 


TWENTY-SECOND: That the United States 
District Court for the District of Oregon erred in de- 
creeing to the defendant under any circumstances a right 
of way of greater width than one hundred feet, to-wit, 
fifty feet on each side of the center line of its railroad 
track over and across said North half of the Southwest 
quarter of Section 35, Township 3 South of Range 14 
East of the Willamette Meridian, and Lot 2 of Section 
3, Township 4 South of Range 14 East of the Willam- 
ette Meridian, or any part thereof. 


TWENTY-THIRD: ‘That the United States 
District Court for the District of Oregon erred in de- 
creeing to the defendant a right of way over and across 
the said lands, to-wit, the North half of the Southwest 
quarter of Section 35, Township 3 South of Range 14 
East of the Willamette Meridian, and Lot 2 of Section 
3, Township 4 South of Range 14 East of the Willam- 
ette Meridian, or any part thereof, without the payment 
of reasonable compensation and damages therefor, to- 
wit, without the payment of a sum not less than One 
Hundred and Twenty-five Thousand Dollars ($125,- 
000) as such compensation and damages, in considera- 
tion of the dimunition of the value of said property for 
water power purposes, caused by the operation of said 
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railroad as located and constructed thereon, and by the 
increased cost of construction of a hydraulic project 
there occasioned by the construction and maintenance 
of said railroad, and by the debris cast upon said prop- 
erty in connection therewith. 


EASTERN OREGON LAND COMPANY, 
By A. L. VEAZIE, 
Its Solicitor. 
WIRT MINOR, 
VEAZIE, McCOURT & VEAZIK, 
Plaintiff's Solicitors. 
District of Oregon, 
County of Multnomah,—ss. 


Due service of the within Assignment of Errors is 
hereby accepted in Multnomah County, Oregon, this 
. day of May, 1915, by receiving a copy thereof, duly 
certified to as such by 
A. L. VEAZIE, 
One of the Attornevs for the Plaintiff. 


W. A. ROBBINS, 
One of Attorneys for Defendant. 


Filed May 14, 1915. 
G. H. Marsh, Clerk. 
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And afterwards, to-wit, on the 14th day of May, 1915, 
there was duly filed in said Court, and cause, a 
Bond on Appeal of the Eastern Oregon Land Com- 
pany, in words and figures as follows, to-wit: 


BOND ON APPEAL OF THE EASTERN 
OREGON LAND COMPANY. 


KNOW all men by these presents, that we, EAST- 
ERN OREGON LAND COMPANY, as principal, 
and WALTER J. BURNS, of Portland, Oregon, as 
surety, are held and firmly bound unto Deschutes Rail- 
road Company, a corporation, in the sum of Five Hun- 
dred Dollars ($500) lawful money of the United States, 
to be paid to it or its successors; to which payment, well 
and truly to be made, we bind ourselves and each of us, 
jointly and severally, and each of our successors, heirs, 
executors and administrators, by these presents. 


Sealed with our seals and dated this 14th day of 
May, 1915. 


WHEREAS the above named Eastern Oregon 
Land Company has prosecuted an appeal to the Circuit 
Court of Appeals of the United States for the Ninth 
Circuit to reverse the judgment and decree of the Dis- 
trict Court of the United States for the District of 
Oregon in the above entitled cause. 


NOW, THEREFORE, the condition of this obli- 
gation is such that if the above named Eastern Oregon 
Land Company shall prosecute its said appeal to effect 
and answer all costs if it fail to make good its appeal, 
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then this obligation shall be void; otherwise to remain 
in full force and effect. 


EASTERN OREGON LAND COMPANY, 
By BALFOUR GUTHRIE & CO., 
Its Agents. 


WALTER J. BURNS, 
Surety. 


State of Oregon, 
County of Multnomah,—ss. 


On the 14th day of May, 1915, personally appeared 
before me Walter J. Burns, known to me to be the in- 
dividual described in and duly executed the foregoing 
instrument as surety, and acknowledged that he executed 
the same as his free act and deed for the purposes there- 
in set forth. 


And the said Walter J. Burns, being by me duly 
sworn, says that he is a resident and householder of the 
said County of Multnomah and that he is worth the sum 
of One Thousand Dollars over and above his just debts 
and legal liability and property exempt from execution. 


WALTER J. BURNS. 


Subseribed and sworn to before me this 14th day of 
May, 1915. 
A. L. VEAZIE, 
(Seal) Notary Public for Oregon. 
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The within bond is approved both as to sufficiency 
and form this 14th day of May, 1915. 


R. S. BEAN, 
Judge. 
Viled May 14, 1915, 
G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 15th day of May, 1915, 
there was duly filed in said Court, and cause, a 
Petition of the Deschutes Railroad Company for 
Appeal, in words and figures as follows, to-wit: 


PETITION OF DESCHUTES RATLROAD 
COMPANY FOR APPEAL. 


The Deschutes Railroad Company, a corporation, 
the above named defendant, considering itself aggrieved 
by the final decree, order and judgment, dated the 14th 
day of November, 1914, and filed and entered in the 
above entitled cause on the 16th day of November, 1914, 
hereby appeals from said final decree, order and judg- 
ment, and particularly that portion thereof wherein and 
whereby it is decreed, ordered, and adjudged, that com- 
plainant have and recover of defendant its costs and 
disbursements incurred, taxed, and allowed in the sum 
of $513.32, and that execution or other proper writ for 
the collection thereof should issue, and said defendant 
appeals to the United States Circuit Court of Appeals 
for the Ninth Circuit and prays that this its appeal to 
the said United States Circuit Court of Appeals for the 
Ninth Circuit may be allowed, and that a transcript of 
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the records, and proceedings upon which said final de- 
eree, order and Judgment was made, duly authenticated, 
may be sent to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, and now at the time of 
filmg this petition for appeal, the Deschutes Railroad 
Company, appellant, files an assignment of errors, set- 
ting up separately and particularly each error asserted 
and intended to be urged in the United States Circuit 
Court of Appeals for the Ninth Circuit, and your peti- 
tioner will ever pray. 


Dated at Portland, Oregon, this 15th day of May, 
A. D. 1915. 


DESCHUTES RAILROAD COMPANY, 
Appellant, 


By A. C. SPENCER, W. A. ROBBINS, 
JAMES G. WILSON, 
lis Solicitors. 


Service by copy admitted at Portland, Oregon, May 


15, 1915. 
A. L. VEAZIE, 


Attorney for Complainant. 
Filed May 15, 1915. 
G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 15th day of May, 1915, 
there was duly filed in said Court, and cause, an 
Assignment of Errors on the Appeal of the Des- 
chutes Railroad Company, in words and figures 
as follows, to-wit: 
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ASSIGNMENT OF ERRORS ON APPEAL OF 
DESCHUTES RAILROAD COMPANY. 


The Deschutes Railroad Company, the above named 
defendant, having this date petitioned for an appeal 
from the final decree, order and judgment, dated No- 
vember 14, 1914, and filed and entered on the 16th day 
of November, 1914, in the above entitled cause, hereby 
submits and herewith files its Assignment of Errors 
asserted and intended to be urged in the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
savs that in the record and proceeding aforesaid there 
is manifest error in this: 


I. 


That the United States District Court for the Dis- 
trict of Oregon erred in adjudging and decreeing that 
the complainant have and recover of defendant costs 
and disbursements incurred by the complainant in said 
cause. 


IT. 


That the said court erred in not adjudging and de- 
creeing that the defendant have and recover of and from 
the complainant costs and disbursements incurred by 
said defendant in said cause. 


III. 


That the said Court erred in treating said suit as a 
condemnation suit and in holding and deciding that in- 
asmuch as defendant made no tender to cover the dam- 
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ages prior to the commencement of the suit, complainant 
was entitled to recover its costs and disbursements under 
Section 6868, Lord’s Oregon Laws. 


IV. 


That the said court erred in decreeing and adjudg- 
ing costs to the complainant and against the defendant 
as a matter of right under and by virtue of Section 6868, 
Lord’s Oregon Laws. 


Vy. 


That it was an abuse of discretion on the part of the 
court to decree and adjudge the costs in this case in 
favor of the complainant and against the defendant in 
that this was a suit for an injunction to restrain the 
defendant from operating its railroad over certain land 
claimed to be owned by complainant. That as to all but 
a small portion of said lands, said title was disputed by 
defendant and the title claimed by the defendant, and 
that as to all of the lands, title of which was in dispute, 
the decision of the court was in favor of the defendant 
and against the complainant, and that it was an abuse 
of the court’s discretion to decree costs to the complain- 
ant and against the defendant as to all of the lands, title 
to which the court found to be in the defendant. 


The said Deschutes Railroad Company prays that 
the decree, order, and judgment aforesaid may be re- 
versed. 


DESCHUTES RAILROAD COMPANY, 
Appellant, 
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By A. C. SPENCER, W. A. ROBBINS, 
JAMES G. WILSON, 
Its Solicitors. 


Service by copy admitted at Portland, Oregon, May 


Woy. 1s 
A. L. VEAZIE, 


Attorney for Complainant. 


Filed May lose, 


G. H. Marsh, Clerk. 


And afterwards, to-wit, on Saturday, the 15th day of 
May, 1915, the same being the 67th Judicial day 
of the Regular March Term of said Court; Pres- 
ent: the Honorable Robert S. Bean, United States 
District Judge presiding, the following proceedings 


were had in said cause, to-wit: 


ORDER ALLOWING APPEAL OF DES- 
CHUTES RAILROAD COMPANY. 


Now on this 15th day of May, 1915, the petition of 
defendant, Deschutes Railroad Company, for an order 
allowing an appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit from the final decree, 
order and judgment, and particularly that portion there- 
of wherein and whereby it is decreed, ordered, and ad- 
judged, that complainant have and recover of defendant 
its costs and disbursements incurred, taxed and allowed 
in the sum of $513.32, and that execution or other pro- 
per writ for the collection thereof should issue, which 
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said decree was rendered and dated in this cause by this 
court on the 14th day of November, 1914, and filed 
and entered on the 16th day of November, 1914, com- 
ing on regularly for hearing, and the court being fully 


advised in the premises, 


It is hereby ORDERED that said appeal be and 
the same hereby is allowed, and bond for costs fixed in 
the sum of $500.00. 


R. S. BEAN, 


Judge of the District Court of the United States 
for the District of Oregon. 


Service by copy admitted at Portland, Oregon, May 


15, 1915. 
A. L. VEAZIE, 


Attorney for Complainant. 
Filed May 15, 1915. 
G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 15th day of May, 1915, 
there was duly filed in said Court, and cause, a Bond 
on Appeal of the Deschutes Railroad Company, 
in words and figures as follows, to-wit: 


BOND ON APPEAL OF DESCHUTES RAIL- 
ROAD COMPANY. 


KNOW ALL MEN BY THESE PRESENTS, 
that we, the Deschutes Railroad Company, a corpora- 
tion, as principal, and the National Surety Company, a 
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corporation, as surety, are held and firmly bound unto 
the Eastern Oregon Land Company, a corporation, 
jointly and severally, in the sum of Five Hundred 
Dollars ($500.00), to be paid to the said Kastern Oregon 
Land Company, its successors and assigns, to which pay- 
ment well and truly to be made we bind ourselves, and 
each of us jointly and severally, and our and each of our 
successors and assigns, firmly by these presents. 


SHALED with our seals and dated this 14th day of 
May, A. D. 1915. 


Whereas the above named Deschutes Railroad Com- 
pany has appealed to the United States Circuit Court 
of Appeals for the Ninth Circuit to reverse the decree 
and judgment in the above entitled cause by the Dis- 
trict Court of the United States for the District of 
Oregon, dated and signed the 14th day of November, 
1914, and filed and entered on the 16th day of Novem- 
ber, 1914. 


NOW THEREFORE, the condition of this obliga- 
tion is such that if the above named Deschutes Railroad 
Company, appellant, shall prosecute said appeal to ef- 
fect and answer all costs awarded against it, if it shall 
fail to make good its plea, then this obligation shall be 
void, otherwise to remain in full force and virtue. 


DESCHUTES RAILROAD COMPANY, 
By J. P. O’Brien, Vice-President. 


Attest: A. C. SPENCER, Secretary. 


(Corporate Seal) 
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NATIONAL SURETY COMPANY, 
By Marc Hupsnenrt, 
Its Attorney in lact. 


(Corporate Seal) 


The foregoing bond is hereby approved this 15th 
day ot May, A. D. 19135. 
R. S. BEAN, 
Judge. 


Service by copy admitted at Portland, Oregon, May 
15, 1915. 
A. L. VEAZIE, 
Attorney for Complainant. 


Filed May 15, 1915. 
G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 28th day of March, 1916, 
there was duly filed in said Court, Statement of 
Evidence in words and figures as follows, to-wit: 


STATEMENT OF EVIDENCKE. 


In the District Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corporation, 
Complainant, 
VS. 


Deschutes Railroad Company, a corporation, 


Defendant. 


154 Eastern Oregon Land Company 
STIPULATION. 


IT IS HEREBY STIPULATED AND 


AGREED by and between the parties hereto, as fol- 
lows: 


That the Eastern Oregon Land Company, the com- 
plaiant herein, is and was, at all the times mentioned 
in the complaint, a corporation organized under the 
laws of the State of California, and authorized to do 
business under the laws of Oregon; and that the pur- 
poses for which the said corporation is organized as 


specified in its Articles are as follows: 


To purchase, sell, exchange, lease, mortgage, pledge, 
and otherwise incumber, and deal in lands, water nghts 
and water privileges, and interests in lands, water rights 
and water privileges, of every kind and nature what- 
soever, situate in the State of Oregon, and elsewhere, 
and in general to engage in and carry on the business 
of dealing and operating in real estate, in every mode 
and form, and to any and every extent whatsoever, in- 
cluding also the business of buying, selling, exchanging, 
pledging and otherwise incumbering, and dealing in any 
and all mineral ores, vegetable substances, and other 
articles of profit, use or mechanical, scientific, or other 
service or manufacture, which may be found in or upon 


said lands, or developed therefrom. 


Also the business and occupation of buying and sell- 
ing timber, and lumber, and of cutting and sawing tim- 
ber, and of manufacturing lumber for the purpose of 


trade and commerce. 
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To generate and manufacture, by means of the water 
of the Deschutes River, and other streams and lakes in 
Oregon and clsewhere, electric power, and to distribute 
and sell electric power so manufactured or obtained by 
it, and to own, maintain, and operate power transmission 
lines, stations and apparatus in connection therewith; 
and to contract with municipal railway corporations and 
other corporations, associations, firms or persons en- 
gaged in the operation of railways, and other businesses 
requiring the use of electric light and power, for the 
supply and sale of electric power and electric light; and 
to acquire, hold, use and enjoy franchises from munic- 
rpalities for the purpose of supplying such municipalities 
and their inhabitants with electric power and electric 
light; and to acquire, own, hold, dispose of, lease, en- 
cumber and enjoy, either by purchase, lease, convevance, 
mortgage, or other instrument or condemnation, all 
Jands or interests in lands and riparian rights and _ priv- 
ileges that it may deem necessary, expedient or con- 
venient so to acquire, own, hold, dispose of, lease, ineum- 
ber or enjoy, for rights of way for ditches, canals, flumes, 
water lines, transmission, power and light lines, sites for 
power houses, stations, dams and reservoirs for, and to 
maintain the same for storing, raising, generating, 
transmitting, owning, holding, or enjoying the waters 
of said Deschutes River, and said other rivers, streams, 
lakes and bodies of water, for the manufacture, distribu- 
tion or disposition of such electric power and light as 
aforesaid, and to acquire, own, purchase, sell, incumber, 
or otherwise dispose of and enjoy water for irrigation, 
household or domestic consumption, watering livestock 
upon dry lands, and other legitimate purposes and to 
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use the waters of said Deschutes River, and other rivers, 
streams and lakes in said State of Oregon and else- 
where, for any and all jegitimate purposes not herein- 
above specified; and generally to exercise all rights, and 
enjoy all privileges, and obtain all benefits conferred 
by the laws of the said State of Oregon, or of any other 
state or territory m which this corporation may now or 
hereafter be engaged in the business aforesaid, or any 
branch or part thereof, upon corporations organized for 
the purposes aforesaid, or any thereof, particularly for 
the purpose of manufacturmg and supplying electric 
power, and using, in connection therewith, the waters 
of the said Deschutes River, or other rivers, streams or 
lakes, in the development, rental, sale, distribution, or 
other disposition of electric power, for any of the pur- 
poses aforesaid, or for mining or irrigation; and, in con- 
nection therewith, or with any of the purposes or anv of 
the businesses, or any part thereof, hereinabove set forth, 
to acquire, in any manner whatsoever, use, hold, operate, 
incumber, rent, lease or otherwise dispose of, or enjoy 
all real or personal property requisite, necessary, or con- 
venient in carrying out any of the above purposes; and 
generally to do all acts and things requisite, necessary, 
convenient or proper in carrying out any of the above 
objects. 


To enjoy any, and carry on all and every kind of 
works, business, occupation or transaction whatsoever 
incident or appurtenant to or promotive of the above 
named objects and purposes or any thereof. 


2. That defendant, the Deschutes Railroad Com- 
pany is and was at all times after the 1st dav of Feb- 
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ruary, 1906, a corporation duly organized and existing 
under the laws of the State of Oregon, and under the 
corporate powers specified in its Articles, said corpora- 
tion is and was at all said times, authorized to acquire 
and construct a railroad and telegraph line from a point 
of connection with the constructed line of the Oregon 
Railroad & Navigation Company, now the Oregon- 
Washington Railroad & Navigation Company, at or near 
Deschutes Station, now Sherman Station, in Oregon, 
and thence by some eligible route to be selected by the 
Board of Directors of the Company, via the valley or 
eanyon of the Deschutes River, to a point at or near 
Bend, in the State of Oregon, and has and had at all 
of said times, power to condemn land for its nght of 
way and station grounds. 


3. That pursuant to a resolution of its Board of 
Directors, duly adopted February 2d, 1906, said Des- 
chutes Railroad Company did on the 9th day of Feb- 
ruary, 1906, file with the Secretary of the Interior, a 
copy of its Articles of Incorporation and due proofs 
of its organization under the same, for the purpose of 
acquiring the benefits of the Act of Congress approved 
March 3rd, 1875, entitled “An Act granting to rail- 
road companies a right of way through the public lands 
of the United States.” 


4. ‘That on November 5th, 1908, the Board of Di- 
rectors of the Deschutes Railroad Company duly passed 
a resolution adopting as the definite location of the said 
company’s railroad, a survey of the route of said com- 
pany’s proposed railroad, as shown by the map presented 
at the meeting and covering the section of right of way 
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from Mile Post No. 3814 to Mile Post No. 6314, in- 
cluding the portion of said right of way in controversy 
in this case and lands north and south thereof, and 
adopted the center line as delineated on said map as the 
center line of the location of said company’s railroad 
along said route and between the points mentioned and 
designated upon said map, and authorized the proper 
officers of the company to execute and file with the pro- 
per departments and officers of the government, the 
necessary papers to obtain the benefits of said Act of 
Congress approved March 3rd, 1875, and to acquire a 
right of way along the route as designated on said map. 
Said map so adopted is identified as Defendant’s Ex- 
higit No. 1, filed in this case November 17th, 1913. 


5. ‘That pursuant to said resolution, the said Des- 
chutes Railroad Company did on November 8th, 1908, 
file with the Register of the United States Land Office 
at The Dalles, Oregon, in the district where said land 
is located, a profile of its route as adopted at said meet- 
ing of November 5th, 1908, by the Board of Directors 
of said company, which said profile is identified as De- 
fendant’s Exhibit No. 44, filed in this case, and the line 
of railroad shown thereon is identical with the line 
delineated on Defendant’s Exhibit No. 1, above referred 
to; that thereafter such proceedings were had and taken 
in said matter that said profile or map was approved 
by the Secretary of the Interior on the 20th day of 


June, 1910. 


6. That the said line of definite location of de- 


fendant’s railroad was adopted as delineated on said map 
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and passes through the following described lands among 
others, to-wit: The North half and the North half of 
the Southwest quarter of section thirty-five; the South- 
east quarter of section thirty-four; Tp. 3S. R. 14 Mast 
of Willamette Meridian; Lots One and Two and the 
Southwest quarter of the Northeast quarter, the West 
half of the Southeast quarter, and the East half of the 
Southwest quarter of section three; the Northwest 
quarter and the Northwest quarter of the Southwest 
quarter of section ten; the Northeast quarter of the 
Southeast quarter, the South half of the Southeast quar- 
ter and the South half of the Southwest quarter of sec- 
tion nine; the Southeast quarter of the Southeast quar- 
ter of section eight; the Northeast quarter and the North 
half of the Southeast quarter of section seventeen; the 
West half of the Southwest quarter of section sixteen; 
the West half of the Northwest quarter of section 
twenty-one; East half of the Northeast quarter and 
the Southeast quarter of section twenty; the West 
half of the Northeast quarter and the West half of the 
Southeast quarter of section twenty-nine, all in Tp. 
4S. R. 14 East of Willamette Meridian. 


foe Uhat at the time of the filing of the map of 
definite location of defendant, on the 8th day of No- 
vember, 1908, and at the time of the filing of the profile 
of said map of definite location on the 20th day of June, 
1910, the South half of the Southeast quarter and the 
Southwest quarter of the Southwest quarter of section 
nine, the Southeast quarter of the Southeast quarter of 
section eight, the Northeast quarter and the Northeast 
quarter of the Southeast quarter of section seventeen, 
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the Southeast quarter of the Northeast quarter and the 
West half of the Southeast quarter of section twenty, 
and the West half of the Northeast quarter, and the 
West half of the Southeast quarter of section twenty- 
nine, allin Tp. 4S. R. 14 East of Willamette Meridian, 
were vacant public lands of the United States on which 
no entry or settlement of anv kind was subsisting or 
pending. 


8. That on the 27th day of January, 1906, the 
North half of the Southwest quarter of section thirty- 
five, Tp. 3 S. R. 14 East, W. M., and lot two and 
the Southeast quarter of the Northwest quarter of sec- 
tion three, Tp. 4S. R. 14, E. W. M., were vacant public 
lands of the United States; that on said date, A. L. 
Veazie, on behalf of the Interior Development Com- 
pany, filed in the United States Land Office at The 
Dalles, Oregon, an application to select the said lands 
under the act of Congress of June 4, 1897, as Forest 
Reserve Lieu Lands with base in the name of the Santa 
Fe Pacific Railroad Company, and the said application 
was received and entered of record on said date and re- 
mained pending until it was dismissed as hereimafter 
stated. 


9. That on the 13th day of February, 1906, Joseph 
H. Sherar filed a contest and protest against said ap- 
plication of A. L. Veazie, on the ground that the se- 
lected Jands were not at the time of the latter’s attempted 
selection thereof, vacant or unoccupied, but were in 
the possession and occupancy of said Joseph H. Sherar, 
and at the same time, to-wit, on the 13th day of Feb- 
ruary, 1906, said Joseph H. Sherar presented and there 
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were filed by him in the said United States Land Office 
and received and entered of record, applications on be- 
half of the said Joseph H. Sherar, to select the sanie 
lands as Forest Reserve Lieu Lands under said Act 
of Congress of June 4, 1897, likewise with base in the 
name of the Santa Fe Pacific Railroad Company; that 
the said applications of Joseph H. Sherar were never 
dismissed or withdrawn and patents thereafter issued 
to the said Joseph H. Sherar on the dates hereinafter 


shown. 


10. That thereafter said contest between the said 
two applications was heard and decided against the said 
Joseph H. Sherar, and thereafter a rehearing was ap- 
plied for by the said Joseph H. Sherar and the said 
decision against said Joseph H. Sherar was canceled 
and reversed, and on June 16, 1909, said Joseph H. 
Sherar having died in the meantime, and his executors 
having been substituted in his stead, a decision was 
rendered by the First Assistant Secretary of the In- 
terior, sustaining the said contest and protest, which 
decision is as set forth in plaintiff's exhibit No. 9. At 
the time of the introduction of said exhibit, same was 
objected to on the ground that the same was immaterial 
and irrevelant, and not binding on the defendant and 
not substantive evidence of the facts in said case. De- 
fendant hereby reserves the right on appeal to present 
the question raised by said objection. 


On December 18, 1909, said application of A. L. 
Veazie was canceled and rejected by order of the Com- 
missioner of the General Land Office. On February 


25th, 1913, said selections of Joseph H. Sherar were 
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approved and ordered passed to patent and on the said 
25th day of February, 1913, patents were duly issued 
thereon in the name of the Santa Fe Pacific Railroad 
for the use and benefit of the heirs and devisees of said 
Joseph H. Sherar, who held power of attorney from 
said Santa Ke Pacific Railroad Company to convey the 
said selected lands. 


11. That appended to said patents when issued, was 
a foot note as follows: “The lands above described are 
subject to all rights under an application by the Oregon 
Trunk Line Ine., approved June 21, 1909, and an ap- 
plication by the Deschutes Railroad Company, No. 
01603, The Dalles, approved June 20, 1910, under the 
Act of March 3, 1875, being applications for rights 


phe 


of way. 


12. That on April 26, 1906, by letter of the Com- 
missioner of the General Land Office, it was ordered 
that all lands in township three, south of range fourteen 
east, of Willamette Meridian, excepting any tracts title 
to which had passed out of the United States, should 
be temporarily withdrawn from any form of disposition 
whatever. Said action was taken by direction of the 
Secretary of the Interior, based upon a recommendation 
of the Director of the United States Geological Survey 
that said lands should be withdrawn for irrigation works 
under the Act of June 17, 1902, 32 Stats. 388, and on 
October 24, 1908, a similar order was made respecting 
said lands in section three, township four south, range 
fourteen east of Willamette Meridian, included in the 
Joseph H. Sherar selection above mentioned. 
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13. That on December 30, 1909, and March 18, 
1910, the lands embraced in said lieu selections of Joseph 
H. Sherar were included in the temporary power side 
withdrawals Nos. 66 and 125, by Iixecutive Order of the 
President of the United States, stating that the same 
were “in aid of proposed legislation affecting the dis- 
posal of water power sites on the public domain” which 
said executive orders temporarily withdrew all public 
lands embraced in said territory from all form of entry, 
selection disposal, settlement or location and temporarily 
suspended any existing claims, filings and entries there- 
on. That on July 2, 1910, an executive order was made, 
ratifying, confirming and continuing in full force said 
withdrawals under and subject to the provisions, limita- 
tions, exceptions and conditions of the Act of Congress 
approved June 25, 1910, (36 Stats. 847) which with- 
drawals remained in effect until February 25, 19138, 
when the same were canceled as to the lands included 
in said selections of Joseph H. Sherar, in order to allow 
patents to issue on said lieu selections. 


14. That said power site withdrawal No. 66 con- 
firmed as above stated by executive order of July 2, 
1910, also included all the following described lands 
in township four south, range fourteen east, Willamette 
Meridian; the Southeast quarter of the Southeast quar- 
ter of section eight; the South half of the Southeast 
quarter and the Southwest quarter of the Southwest 
quarter of section nine; the East half of the Northeast 
quarter and the Northeast quarter of the Southeast 
quarter of section seventeen; the Southeast quarter of 
the Northeast quarter and the West half of the South- 
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east quarter of section twenty; the West half of the 
Northeast quarter and the West half of the Southeast 
quarter of section twenty-nine; the Northwest quarter 
of the Northeast quarter and the Southeast quarter of 
the Northeast quarter of section thirty-two; the South- 
west quarter of the Northwest quarter and the West 
half of the Southwest quarter of section thirty-three. 


15. That defendant has acquired at the date here- 
inafter specified, for each several tract, by deed from 
the owners thereof the following described lands, to-wit: 
October 6, 1909, a strip of land 100 feet in width, being 
50 feet in width on each side of and parallel with the 
center line of the main track of the Deschutes Railroad 
Company’s railroad, as same is staked out and located 
over and across the lands of H. F. Woodcock and 
Margaret Woodcock and A. M. Young and Flora 
Young, situate in Wasco County, Oregon and known 
and described as follows: The Northwest quarter of 
the Southeast quarter and the Southeast quarter of the 
Southeast quarter of section seventeen; and the North- 
east quarter of the Northeast quarter of section twenty, 
all in township four south, range fourteen east of, Wil- 
lamette Meridian, laying east of the Deschutes River. 


October 27, 1909, a strip of land 100 feet in width, 
being 50 feet in width on each side of and parallel with 
the center line of the main track of the Deschutes Rail- 
road Company’s railroad, as same is staked out and 
located over and across the lands of G. W. Vanderpool 
and Lillie Vanderpool, situate in Wasco County, Ore- 
gon, and known and described as follows, to-wit: The 
Southwest quarter of the Northeast quarter of section 
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thirty-two, township four south, range fourteen east, 
of Willamette Meridian. 


September 13, 1909, a strip of land 100 feet in width, 
being 50 feet in width on each side of and parallel with 
the center line of the main track of the Deschutes Rail- 
road Company’s railroad, as same is staked out and 
located over and across the lands of T. A. Connolly 
and Kathleen Connolly, situated in Wasco County, 
Oregon, and known and described as follows, to-wit: 
The Southeast quarter of the Southwest quarter of 
section nine; the West half of the Southwest quarter of 
section sixteen; the West half of the Northwest quarter 
of section twenty-one; the Northeast quarter of the 
Southeast quarter of section twenty, all in township four 
south, range fourteen east, of Willamette Meridian. 


July 30, 1909, a strip of land 100 feet in width, 
being 50 feet in width on each side of and parallel with 
the center line of the main track of the Deschutes Rail- 
road Company’s railroad as same is staked out and 
located over and across the lands of Arabelle Staats 
and W. H. Staats, in Wasco County, Oregon, known 
and described as follows, to-wit: The Southeast quar- 
ter of the Southeast quarter of section thirty-two, town- 
ship four south, range fourteen east, of Willamette 


Meridian. 


December 23, 1913, a strip of land 100 feet in width, 
being 50 feet in width on each side of and parallel with 
the center line of the main track of the Deschutes Rail- 
road Company’s railroad as same is staked out and 
located over and across the lands of P. H. Connolly, 
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situated in Wasco County, Oregon, known and described 
as follows, to-wit: The Southeast quarter of the South- 
west quarter of section nine; the Northeast quarter of 
the Southeast quarter of section twenty; the Southwest 
quarter of the Northwest quarter of section twenty-one, 
all in township four south, range fourteen east, of Wil- 
lamette Meridian. 


16. ‘Phat by deeds from the heirs and devisees of 
Joseph Hi. Sherar, bemg the same deeds mentioned in 
escrow, plaintiff’s exhibit No. 30, there were conveyed 
to the plaintiff, subject to the reserved question herein- 
after set forth, prior to the beginning of this suit, all 
the following described lands in Wasco County, Oregon, 
to-wit: The West half of the Southwest quarter of 
section twenty-seven; the Southeast quarter and the 
Northwest quarter of the Northeast quarter of section 
thirty-four, township three south, range fourteen east; 
lot two, being the Northwest quarter of the Northeast 
quarter and the Southwest quarter of the Northeast 
quarter, and the West half of the Southeast quarter, and 
the East half of the Southwest quarter, and the South- 
east quarter of the Northwest quarter of section three; 
the Northwest quarter and the Northwest quarter of 
the Southwest quarter of section ten, township four 
south, range fourteen east, Willamette Meridian; also 
the following described real property situate and lying 
in Sherman County, Oregon, to-wit: The North half 
of the Southwest quarter of section thirty-five, town- 
ship three south, range fourteen east, of Willamette 
Meridian; also, the right to use so much of the banks 
of the Deschutes River where the same crosses or touches 
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the Northwest quarter of the Southeast quarter of see- 
tion thirty-five, township three south, range fourteen 
east, of Willamette Meridian, as may be necessary or 
convenient in the development of power on the Des- 
chutes River, above or below said last described forty 
acre tract; and also, a right of way across said last de- 
scribed forty acre tract for pipe lines, canals or flumes 
on such line thereon as may be hereafter selected, and 
that the conveyances from the said heirs and devisees of 
said Joseph H. Sherar contained the following cov- 
enant, to-wit: “We, the above named grantors, do 
hereby covenant to and with the said grantee and its 
successors, heirs and assigns, that we are the owners in 
fee of all of said premises save and except said Lot 2 
and the Southeast quarter of the Northwest quarter 
of section 3, township 4 south, range 14 east, W. M., and 
the North half of the Southwest quarter of section 
thirty-five, township 8 south, range 14 east, W. M., 
and except as to said lands last mentioned have the law- 
ful right to convey the same and that we will and our 
heirs, executors and administrators shall forever war- 
rant and defend the same, and the peaceable possession 
thereof against the lawful claims of all persons whom- 
soever, except that as to said Lot 2, and the Southeast 
quarter of the Northwest quarter of section 3, township 
3 south, range 14 east, W. M., and the North half of 
the Southwest quarter of section 35, township 3 south, 
range 14 east, and as to said last described lands we will 
and our heirs, executors and administrators shall forever 
warrant and defend the same against the lawful claims 
of all persons whomsoever, except the claims of any 


and all persons based upon or derived from the selection 
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of said lands by the Santa Fe Pacific Railway Company 
by A. L. Veazie, attorney in fact, and except all claims 
of the United States or persons deriving title from the 


oman 


United States subsequently to the date hereof. 


Said deeds were recorded in Wasco County, Oregon, 
April 1, 1910, and in Sherman County, Oregon, April 
oe TOTO: 


That at the time of the trial the attorneys for the 
respective parties stipulated as to the execution and 
delivery of the deeds from the heirs and devisees of 
Joseph H. Sherar to the complainant and at the time 


of said stipulation the following proceedings took place: 


Mr. Veazie: May it please the court, in regard to 
the conveyance by which the Eastern Oregon Land 
Company received title to the lands in question here, 
from the heirs and devisees of Joseph H. Sherar, de- 
ceased, the original powers of attorneys and the deeds 
themselves are produced here but counsel for the de- 
fendant has stipulated with me that we may state into 
the record, for the purpose of saving the encumbering 
of the record by the offering of all these instruments, 
the purport of them. We stipulate the same thing as 
to all the remainder of these deeds, that is, that the 


reporter may enter them. 


Mr. Wilson: From the heirs and devisees of Joseph 
H. Sherar to the Eastern Oregon Land Company. In 
explanation of this stipulation, IT want to state that I ad- 
mit that the heirs and devisees signed and executed the 
instruments purporting to be deeds containing the grant- 
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ing words and covenants as contained herein, but I de- 
sire to object to the sufficiency of the deeds or instru- 
ments to transfer to the Eastern Oregon Land Company 
any interest whatever in Lot 2 of Section 3, Township 
4 South, Range Fourteen East, or the North half of 
the Southwest quarter of Section 35, Township 3 South, 
Range 14 East, on the ground and for the reason that 
the title to these tracts of land was still in the United 
States; no lieu land selection or other title had ever 
passed therefrom, and no approval of any selection on 
these tracts of land was ever made by the Secretary of 
the Interior or the Commissioner of the General Land 
Office, or any other officer in authority until the year 
1913, or long subsequent to the execution of these deeds. 


Mr. Veazie: May it please the Court, I understood 
it is stipulated and understood that the stipulation were 
have made is to cover the deeds from all the heirs of 
Sherar conveying these lands, and that the record may 
be completed hereafter by the addition of the others to 
save the time of the Court. 


Mr. Wilson: ‘That is correct, but I want to reserve 
any question on the sufficiency of these deeds to transfer 
any interest in these two pieces of Jand. 


The Court: These two particular tracts you refer 
nog 


Mr. Veazie: I understand the objection goes only 
to the point that vou contend the title remains in the 
United States until the approval of the selections, and 
that your right of way deed conveyed title better than 
ours by our subsequent patents. 
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Mr. Wilson: In order that the Court may under- 
stand the point that I desire to reserve, it is this: That 
the title of the Railroad Company to this right of way 
over these lands is valid, and subsisting, and was ac- 
quired prior to any act on the part of the United States 
which would impair that title. 


Mr. Veazie: ‘That is the extent of the objection. 
You are not questioning that the title afterwards passed 
by the patents that issued. ‘The only question you are 
raising is that it was subsequent to your filing of appli- 
cation for right of way, and the approving of that. 


Mr. Wilson: We say our right is prior to any other 
interest in that land. 


17, ITIS HEREBY STIPULATED that the 
defendant reserves the right to present the question as 
to whether or not said deeds passed any title from the 
heirs and devisees of Joseph H. Sherar to the complain- 
ant as far as relates to a strip of land 100 feet in width 
on each side of the center line of defendant over and 
across the said lot 2 of section 3, township 4 south, 
Range 14 East of Willamette Meridian, and the North 
half of the Southwest quarter of section 35, township 3 
south, range 14 east of the Willamette Meridian. 


18. ‘That by deed of the Wasco Warehouse Milling 
Company, made the 18th day of March, 1910, were con- 
veyed to the plaintiff, the following described lands sit- 
uated in Wasco County, Oregon, to-wit: The North- 
east quarter of the Southeast quarter and the Northwest 
quarter of the Southeast quarter of section eight; the 
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North half of the Southwest quarter and the Northwest 
quarter of the Southeast quarter of section nine, all in 
township four south, range fourteen east of the Willam- 
ette Meridian. 


19. That by deed dated August 2, 1910, the In- 
terior Development Company conveyed to the complain- 
ant the Northeast quarter of the Southeast quarter of 
Section nine, township four south, range fourteen east, 
and by deed dated April 4, 1914, said Interior Develop- 
ment Company conveyed to the plaintiff lot one, being 
the Northeast quarter of the Northeast quarter of sec- 
tion three, township four south, range fourteen east, 
Willamette Meridian. 


Defendant reserves, however, the right to present to 
the court the question of the rights claimed by it as dis- 
closed by this stipulation and the record in this cause, 
over the properties in this paragraph deseribed, prior 
to the conveyance thereof to the complainnt and while 
the title thereto was in the Interior Development Com- 
pany. 


IT IS FURTHER STIPULATED that the 
Southeast quarter of section thirty-four, township three 
south, range fourteen east of Willamette Meridian, was 
patented to Joseph H. Sherar on April 24, 1882, under 
a homestead entry by the said Joseph H. Sherar. And 
that all of the lands described in the Hostetler option, 
plaintiff's exhibit 24, were owned by said J. TH. Sherar 
on the date said option was given, excepting the North 
half of the Southwest quarter of section 35, Township 
three South, Range fourteen Kast; Lot Two and the 
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Southeast quarter of the Northwest quarter of section 
three, Township Four South, Range fourteen East of 
Willamette Meridian. 


20. That this stipulation, together with the narra- 
tive form statement of the testimony to which it ts at- 
tached, and the exhibit of which copies are inchided 
therein are attached thereto, to be printed therewith, to- 
wit: Plaintiff’s Exhibits 1, 9, 19, 24, 25, 29, 30, 40, 42 
and defendant’s exhibits B, Q, E-2 and F-2, which it is 
stipulated are the only ones that need to be printed in 
the record; and the following additional exhibits referred 
to in said transcript of testimony which it is stipulated 
need not be printed, but shall be identified and the origi- 
nals thereof set up with the record, shall constitute all 
the evidence in the cause for the purpose of the appeal 
herein, now pending; and said original exhibits, or in 
cases where copies were substituted, the copies thereof, 
to be set up with the record but not to be printed under 
the stipulation of the parties, being the following, to wit: 
Plaintiff’s Exhibits 2, 3, 4, 5, 20, 21, 22, 23, 31, 32, 33, 
34, 38, 39, 41, Whistler’s Exhibits 1, 2, and 3, and de- 
fendant’s exhibits A, C, Ca, R, S, T, U, V, W, X, Y, 
Z, A-2, B-2, C-2, G-2, 1, 8 to 34, 42 and 43 and 44. 


Dated at Portland, Oregon, this 18th day of March, 
1916. 
VEAZIE, McCOURT & VEAZIE, 
Solicitors for Plaintiff. 


JAMES G. WILSON, 
of Solicitors for Defendant. 
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B. S. HUNTINGTON, ealled and sworn on be- 
half of plaintiff, testified: 


I am an attorney of the state of Oregon and have 
practiced here about thirty years. I was attorney, in 
his life time, for Joseph H. Sherar of Wasco County, 
Oregon. After the death of Mr. Sherar I was connected 
with the settlement of his estate. The only negotiations 
with anyone representing the Deschutes Railroad Com- 
pany I have ever had to my knowledge respecting any 
right of way over the lands involved in the controversy 
here, as far as I remember now, were a telephone conver- 
sation between myself and Mr. Morrow, right-of-way 
agent of the Deschutes Railroad Company, followed by 
a letter on the same day, August 25, 1909. I think there 
were some negotiations or conferences between Mr. Mor- 
row and Mr. Grimes but I have no personal knowledge 
of them. It is possible I was present at a conversation 
between Mr. Morrow and Mr. Grimes in my office. 
After Mr. Sherar’s death and pending the controversy 
in the land office, negotiations were taken up with the at- 
torneys for the Sherar estate by the Eastern Oregon 
Land Company, looking to the acquisition of the Sherar 
lands under the Hostetler option. I think this was in 
1908. I would not be sure. It was some time prior to 
the writing of the letter Just mentioned which is the let- 
ter now shown to me, dated August 25th, 1909, purport- 
ing to be written by Huntington and Wilson to J. W. 
Morrow, care of the O. R. & N. Company, Portland, 
Oregon. I wrote and signed it at the date it bears, and 
it was mailed in the usual course of business. 
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Letter received without objection and marked 
Plaintiff’s Exhibit 29; withdrawn by permission and a 
copy substituted. 


The conversation which led to the writing of that let- 
ter, as well as I can remember, was that Mr. Morrow 
called me to the phone and said that their contractors 
were very anxious to proceed with the construction work 
across the Sherar land and wanted to know if I, repre- 
senting the heirs, would consent to their proceeding. I 
told him that we were not in position to give our consent; 
that we had contracted the land to the Kastern Oregon 
Land Company; that insofar as the heirs themselves 
were concerned, if the Eastern Oregon Land Company 
didn’t take the land under the option, I thought the heirs 
would give their consent. Something was said about the 
price, and I think the price had been talked over before 
between Mr. Morrow and Mr. Grimes. Anyway, I had 
been advised that the price for the right of way, if the 
Eastern Oregon Land Company didn’t take the land 
under the option, would be $1000, the company to so 
construct its road as not to interfere with the develop- 
ment of the water power at that point, and so as not to 
interfer with the toll roads which were owned by the 
heirs at that time; there were two toll roads which they 
crossed. But I told him that he would have to obtain 
the assent of the Eastern Oregon Land Company, and 
thereupon wrote him this letter in confirmation of the 
telephone conversation, which is as follows: 


=I 
Or 
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PLAINTIFIS EX, 29. 
“August 25th, 1909. 


Mit J. W. Morrow, c/o O. R. & N. Co., Portland, 


Oregon. 
Dear Sir: 


Confirming our telephone conversation of this after- 
noon the executors of the will of J. H. Sherar, deceased, 
and who also are attorneys in fact for several of the 
hers are willing that the Deschutes Railroad Company 
shall proceed with the construction of its road across the 
Sherar lands in the Deschutes Canyon, provided the 
road is constructed sufficiently above the river as that 
it will not interfere with the use of the property for 
hydraulic purposes, and the persons who have agreed to 
purchase the property consent. The executors under- 
stand that if the persons who have agreed to purchase 
do not take the property that your company will pay 
One thousand dollars for the right of way. If the sale 
is consummated, as we assume it will be, then you are to 
settle with the purchasers for the right of way. Yours 
very truly, Huntington & Wilson.” 


My recollection is that it was at least several months 
prior to that that the Eastern Oregon Land Company 
had come into view as a purchaser under the outstanding 
option. I had nothing to do with the papers which had 
been executed between the parties before that time. I 
had no other negotiation with Mr. Morrow nor any other 
representative of the Deschutes Railroad Company 
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concerning this right of way, that I recall. There might 
have been a conversation between Mr. Morrow and Mr. 
Grimes in my office prior to this time, but I am not 
clear about that. I wrote the letter dated December 4, 
1909, addressed to the Security Savings & ‘Trust Com- 
pany, Portland, Oregon, now shown to me. ‘The deeds 
therein mentioned were deposited in escrow with that 
letter. 


Said letter was received in evidence without objec- 
tion, was marked Plaintiff’s Exhibit 30, and is as fol- 
lows: 

“Portland, Oregon, Dec. 4, 1909. 


Security Savings & Trust Co., 
Portland, Oregon. 


Gentlemen: 
Herewith we hand you the following instruments in 
writing: 
Deed, Heirs of Joseph H. Shearar to Kastern Oregon 
Land Company, dated October 11, 1909. 


Deed, Mary B. Sherar to Eastern Oregon Land Com- 
pany, dated August 21, 1909. | 

Deed, Mary J. Hunt and others to Eastern Oregon 
Land Company, dated October 22, 1909. 

Deed, Santa Barbara Water Company to Eastern Ore- 
gon Land Company, dated October 25, 1909. 


Guardian’s deed, Chris Johnson to Eastern Oregon 
Land Company, dated October 21, 1909. 
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Deed, Aztec Land & Cattle Co. to Hastern Oregon Land 
Company, dated October 25, 1909. 

Deed, John H. Sherar and others to Eastern Oregon 
Land Company, dated November 24, 1909. 

Deed, Santa Barbara Water Company to Eastern Ore- 
gon Land Company, dated December 1, 1909. 
Deed, Aztec Land & Cattle Co. to Kastern Oregon Land 

Company, dated December 1, 1909. 

These instruments are to be received and held by you 
in escrow to be delivered by you to the Eastern Oregon 
Land Company, or order, upon the deposit by said East- 
ern Oregon Land Company, to the credit of the under- 
signed attorney for the heirs of Joseph H. Sherar, de- 
ceased, of $45,000.00 cash. 


Upon acceptance of the deeds by said Eastern Ore- 
gon Land Company, or its agent, you are to pay over 
to said attorney for the heirs of Joseph H. Sherar said 
sum of money. 

Yours very truly, 
B. S. Huntington, 


Attorney for heirs of Joseph H. Sherar, deceased.” 


The deeds mentioned are the deeds of the Sherar 
heirs to the Eastern Oregon Land Company, by which 
the title was afterwards conveyed. The sale of the bal- 
ance of the lands on the Deschutes River at Sherar’s 
Bridge was consummated under the escrow arrange- 
ment outlined in that letter. There was considerable 
delay in closing because of a guardianship sale of the in- 
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terest of one minor heir. A part of the purchase price 
was paid before the final consummation and a certain 
amount was held back to insure the final conveyance of 
this minor’s interest, and that was finally paid and the 
matter entirely closed. Prior to the deposit of the deeds 
with the bank, the Eastern Oregon Land Company, or 
the holders of the option at any rate, had given notice 
that they had elected to purchase and were ready to close 
when the titles were made satisfactory. The Eastern Ore- 
gon Land Company was the purchaser I had in mind to 
whom I expected to sell at the time I wrote the letter of 
August 25, 1909. I am very certain that I told Mr. 
Morrow in my conversation with him about the procur- 
ing of the right of way, who the intending purchaser was, 
and I think he said something to indicate that he knew 
Mr. Walter Martin of the Eastern Oregon Land Com- 
pany was interested in the matter. 


On cross examination the witness testified: 


I have for a long time past been attorney represent- 
ing the Eastern Oregon Land Company in some of its 
business. I did not represent them in this transaction 
at all. I was representing the Sherar heirs. I have rep- 
resented the company in certain matters for a good many 
years. Before I had anything to do with it, the Eastern 
Oregon Land Company had acquired a large amount 
of property in Wasco and Sherman counties and other 
counties in the state, but so far as I know they had not 
acquired any other property in Wasco County subse- 
quent to the requirement of The Dalles Military Road 
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Company, up to the time they acquired the Sherar prop- 
erty. They had a controversy with Mr. Moody over 
property on the Deschutes, further down the river, in 
which I represented them. I was associated with other 
counsel. It is possible there was a conference between 
myself and Mr. Grimes and Mr. Morrow in my office at 
The Dalles a few days prior to the writing of this letter 
of August 25th, 1909, in regard to acquiring of right of 
way by the Deschutes Railroad Company over the 
Sherar property. There were a good many talks back 
and forth between myself and the executors and the nght 
of way agent for the Oregon Trunk at that time. I am 
not clear whether Mr. Morrow was there at one time or 
not, but it is quite possible that he was. It is quite prob- 
able, if we did have that conversation, that we agreed 
that if the land was not sold, we would do whatever we 
could to expedite the solution of the question. The 
Sherar heirs were anxious for the construction of a 
railroad at that point. They owned a large body of land 
on both sides of the river and they thought the building 
of the road would enhance the value of their other lands. 
My authority for fixing the consideration named in this 
letter was that Mr. Grimes and myself had talked it over 
and I was under the impression that it had been talked 
over by Mr. Grimes and Mr. Morrow prior to that time, 
and it may be that in the conversation you refer to, if 
such took place, it might have been mentioned. I knew 
the railroad company was anxious to go ahead, but I also 
knew they knew we had given the option to the Eastern 
Oregon Land Company, or at least, that the company 
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held it. he Deschutes Railroad Company was asking 
us to give them our consent to go upon the land in the 
event the Kastern Oregon Land Company should not 
take it; there is no question about that. Mr. Grimes, rep- 
resenting all the heirs at that time in these negotiations, 
I think was anxious that if the Kastern Oregon Land 
Company did not buy the land, the road should be built. 
Their main ranch was just on the hill to the east, a tract 
of land that had theretofore been used for stock purposes 
and much of which was valuable for wheat raising. They 
talked about the value being increased to their other lands 
by the building of roads up the river, and the size of the 
consideration mentioned was due largely to the fact that 
they wanted the road built, because they thought it would 
enhance the value of their other lands. In any event, this 
letter was written by authority, and in case the Eastern 
Oregon Land Company had not taken the land, [ have 
no doubt the understanding outlined therein would have 
been fulfilled. In the telephone conversation Mr. Mor- 
row stated that he had seen Mr. Martin on the railroad 
train, as I remember it, and had talked with him about 
the railroad company going upon the land. I don’t think 
he told me that Mr. Martin had advised him that in case 
the purchase went through, the same understanding he 
had with us would be carried out with the Eastern Ore- 
gon Land Company. He said he had seen Mr. Martin 
and, as I remember it, he said he was satisfied that he 
could fix it with Mr. Martin, or something to that effect. 
I don’t think I got the impression from Mr. Morrow 
that the Eastern Oregon Land Company had agreed to 
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let him go on the land and construct the railroad. I 
thought I got the impression that they had had a con- 
versation which was entirely friendly, and that he 
thought they would have no difficulty in adjusting the 
matter with the Kastern Oregon Land Company. ‘That 
is my recollection of it. I did not make any effort then 
to see that Mr. Morrow had complied with the condition 
that they should get the consent of the intending pur- 
chaser as that was none of my business. I knew that the 
railroad company was at work in the canyon. The pa- 
pers were full of it and it was well known in the commu- 
nity. The work in the canyon was commenced shortly 
before the writing of this letter. I can’t say as to the 
work around Sherar bridge and in the vicinity of this 
particular property in controversy in this suit. [ was not 
out there and I don’t remember how far the work had 
progressed in the canyon at that time. I do not recall 
having advised the Eastern Oregon Land Company or 
Mr. B. F. Laughlin, or any of those persons claiming 
an interest in this land that I had given such consent to 
the Deschutes Railroad Company. It is possible I did, 
but I wouldn’t say I did or didn’t. I have not looked 
at my letter book with that in view. I do not think I 
saw any representative of the Eastern Oregon Land 
Company about that time. However, there was nothing 
said in regard to any understanding about toll roads in 
this letter of August 25th, 1909. I think they were 
mentioned in the telephone conversation. They were to 
leave the toll roads in just as good condition as they 
found them, or if they disturbed them, they were to build 
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practically as good a road. I do not think the notice 
of election of the Kastern Oregon Land Company to 
purchase the property was in writing. It was after the 
writing of that letter that Mr. McKenzie notified me 
that the Eastern Oregon Land Company was going to 
take the property under the option. ‘The Sherar heirs 
had never adopted any plans for the development of the 
river at that point. Mr. Sherar had talked about it and 
T think had some surveys made, and had filed some water 
notices. He did some development work that was not 
of a permanent character and did some work pursuant to 
his notice. I do not know what kind of development he 
had in mind. 


In regard to the conversation between myself, Mr. 
Morrow, and Mr. Grimes in my office, if Mr. Grimes 
and Mr. Morrow say that such a conference took place, 
I would not deny it. I remember something about some 
conference there with the right of way agents. I think 
we had several with the Oregon Trunk people and it is 
quite possible that such a conference took place in my 
office. If such conference took place, that and the tele- 
phone conversation were the only negotiations that I re- 
member of with the Deschutes Railroad Company with 
reference to securing right of way. 


RE-DIRECT EXAMINATION. 


The lands of the Sherar estate I referred to when I 
said that the estate owned other lands, the value of which 
was supposed to be enhanced by the building of the rail- 
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road, are the lands known as the Finnegan ranch, con- 
sisting of between two and three thousand acres, the 
nearest point of which to the railroad would be perhaps 
four miles; upon the hill in Sherman County. They also 
owned some land in Tygh Valley on the other side of the 
river. I think a section and a half or perhaps two sec- 
tions. It was not considered that the building of the 
railroad would enhance the value of the Sherar lands in 
the canyon, which were under the Hostetler option. Mr. 
Linthicum of the firm of Willams, Wood & Linthicum, 
represented the Eastern Oregon Land Company after 
I did in this transaction with reference to the purchase 
of lands in the canyon covered by the Hostetler option. 


RE-CROSS EXAMINATION. 


A large part of the lands in the canyon was rocky 
land. There were some little grazing lands in connec- 
tion. The rock is a basalt rock formation that is com- 
mon to all of that country. They have no market value 
from a standpoint of rock. 


WALTER S. MARTIN, called and sworn on be- 
half of plaintiff, testified: 


I reside in San Francisco. I was president of the 
Eastern Oregon Land Company at the time of the pur- 
chase of the lands in controversy here. ‘The project of 
acquiring them for power purposes was first considered, 
I think, in 1908. About the first of August, 1909, we 
decided to take over the Hostetler option which Mr. 


184 Eastern Oregon Land Company 
(Testimony of Walter S. Martin) 


Laughlin presented to us in writing. I was in Portland 
when complainant’s Exhibit 2, accompanying the depo- 
sition of Mr. Laughlin, was made. I do not remember 
definitely when it was signed by Mr. Laughlin or by the 
Eastern Oregon Land Company. I assume that it was 
signed shortly after it was written, probably about the 
end of that month. Mr. Wallace, who signed as secre- 
tary of the company, was not in Portland. I think he 
must have been in San Francisco. I assume it must have 
been executed before the first of December, but I have 
nothing to fix the date. I remember making the con- 
tract of August 6, 1909, with Mr. C. B. Simmons, which 
is marked Complainant’s Exhibit 3, in connection with 
the deposition of Mr. Laughlin. It was made about the 
date it bears, at the same time of the agreement with Mr. 
Laughlin. I do not remember how the instruments came 
to be acknowledged in San Francisco the 4th of March, 
1910. Those are the signatures of Mr. Wallace and my- 
self on behalf of the company. I was at that time presi- 
dent of the Eastern Oregon Land Company and he was 
secretary. I think the first payment made on the taking 
over of the property by our company was in the first part 
of December. We came to terms about December 1, 
1909, with the Interior Development Company for the 
acquisition of its rights there. I am not sure whether 
the agreement of the Interior Development Company 
was in writing or not. The first payments were made 
on the acquisition of the property, December 2, 1909, 
vhen $10,000 was paid the Interior Development Com- 
pany. On the same date $10,000 was paid to B. F. 
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Laughlin. In February, 1910, $6500 was paid Laughlin 
and Simmons jointly. On March 1, 1910, $6500 was 
paid Laughlin and Simmons, and on March 24th, the 
Wasco Warehouse & Milling Company was paid $3200, 
and on the same date the Sherars were paid $40,000. 
The balance of $5000 was paid subsequently. You see, 
Balfour, Guthrie & Company are our general agents 
here in Oregon and they handle our business here locally. 
I would not be able to say of my own knowledge where 
those deeds were, whether in Mr. Huntington’s hands, 
Balfour, Guthrie’s hands, or where. I know about the 
first of December, or the early part of December, they 
were deposited in escrow with a trust company here, 
pending the completion of the payments, but where they 
were in the meantime, I do not know. I do not know 
that we ever received them any more than Balfour, Guth- 
rie & Company received them. 


The defendant railroad company never made any at- 
tempt prior to the bringing of this suit to agree with me 
or my company for the obtaining of a right of way over 
this land. No one on behalf of the railroad company 
ever undertook to negotiate with me for a right of way 
over the lands that I know of. We gave the Deschutes 
Railroad Company a right of way over the property at 
the mouth of the river. At the time we made this ar- 
rangement I think we had not acquired the option of any 
interest in the lands involved in this litigation. The con- 
veyance of the right of way over the lands below appears 
to be dated December 24, 1909. I thought it was long 
prior to that. I am confident the negotiations were long 
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before that, but we agreed on what they were to do at 
the site lower down long before that time. I don’t re- 
cal] the definite date when the Deschutes Railroad Com- 
pany began any construction work on the lands in con- 
troversy. As far as I know, the railroad construction 
was not under way by the two companies in August. I 
imagine the work had begun on the lower river at that 
time. I don’t think I was aware in August of any rail- 
road construction on the lands in question m this suit. 
I don’t recall any facts about railroad construction at 
that time. They were building at a point from the Co- 
Jumbia River south, and I knew that there was material 
in Sherman County—that there were men up there. If 
you mean particularly the Sherar Bridge property, my 
impression is that I did not know in August that they 
were upon the land or that any construction had been 
begun there, but I knew the railroad was building in the 
Deschutes Canyon. ‘There was a great deal of talk about 
it in the newspapers. ‘Two railroads were building at 
that time up the Deschutes Canyon, the Oregon Trunk 
being located mainly on the west side of the river. 


At the time we took up the purchase of these lands 
and acquired the option, we had already made some in- 
vestigation as to the availability of the site as a power 
site, and we purchased them with a view to their hydro- 
electric possibilities. The features that render the Jands 
particularly available for that purpose are that they are 
reasonably accessible to Portland by transmission lines, 
the distance being about 90 miles. The flow of the Des- 
chutes River is remarkably uniform, the mean annual 
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rise and fall being very slight, and flood conditions are 
very favorable. ‘The river at that point, between the 
falls and the rapids immediately below, within a reason- 
able distance, has a fall, I think, of about 34 feet. ‘The 
project itself permitted of the construction of a dam, 
and by the use of either pipes, flume, or tunnel, for a 
comparatively short distance, by which the water would 
be transmitted, a head would be gained for the water. 
The water supply was perfectly safe, was of Jarge vol- 
ume, and the general character of the construction was 
economical and also safe. The bed of the river or so 
much of it as is visible and open to examination—the 
canyon and bed of the river appear to be basalt or lava 
flow. On the surface walls of the canyon there is a good 
deal of loose material, but when that is cleared away 
there appears to be a solid rock formation underneath. 
There are no loose materials on the river bottom as far 
as you can see. 


During the year 1909 we employed engineers to 
make an examination respecting the power site and other 
features entering into the consideration of these Jands 
for a hydraulic project. The first engineer we employed 
was a man by the name of Sykes, in 1908. Then we em- 
ployed Mr. Whistler, and finally J. C. White & Com- 
pany. Mr. Whistler’s reports were received during the 
summer and fall of 1909. I think the first intimation 
about the location of the railroads came through inqui- 
ries that were made through the Sherar people, or 
through Laughlin. An inquiry was made as to what they 
should do in regard to a requested permission by the 
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railroad company for a right to go over these lands. 
That is where I first heard of any request of the railroad 
to go over the property. I think that either in the end 
of August or the first part of September, something was 
said about it. The Sherar heirs said that some inquiries 
had been made to them for a right of way over the lands, 
and I think I advised them that if they granted a right 
of way which impaired the value of the property for 
power purposes, we would feel free to cancel the con- 
tract of purchase which we had made, as the contract was 
made on the basis of its value for power. I don’t think 
I directed them to demand any particular height of dam 
or anything else, but they would have to take the re- 
sponsibility themselves for anything they agreed on if 
they expected us to take the property afterwards. 

Q. When did you first learn that the location of the 
road on the ground was such as to interfere with the con- 
struction of a sixty-foot dam? 

A. Well, this question of the construction of a six- 
ty-foot dam is a thing I am not quite clear about. I 
understand that the railroad as now constructed is at 66 
feet; that if the railroad company is satisfied with its 
own location, that all it has to fear is the flooding of its 
tracks in the flood season. It is physically impossible to 
build a dam 60 feet there but in case of flood the railroad 
right of way will be flooded. If that responsibility is up 
to them, why I don’t know that I am concerned with it. 
If it isn’t up to them, I am concerned. 


We were asked by the court yesterday to produce a 
profile of the defendant’s road, which defendant said 
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had been delivered to Mr. Whistler. I have here a pro- 
file which was in our office in San Francisco. I don’t 
know how to identify it as being the one Mr. Whistler re- 
ceived, but this came from our office in San Francisco 
and was evidently furnished by the railroad company. I 


don’t even know that it is the only one we have there. 
Mr. Wilson: This is the profile which we furnished. 


Same was received in evidence as plaintiff's exhibit 


31 without objection. 


After we received the reports from My. Whistler that 
he has testified about, concerning this power, we em- 
ployed J. G. White & Company, a firm of consulting en- 
gineers with headquarters in New York, and offices, I 
believe, in various cities of the United States, including 
San Francisco. By general reputation they are as of 
high standing in their line as consulting and constructing 
engineers as there are in the United States. I made ar- 
rangements with them, I think, in the fall of 1909, but 
they did not get to work until early in January, 1910. 
I received a preliminary report on March 3rd or 4th, 
1910, and their final and full report somewhat later. 
That report was filed in this court on the 12th of Novem- 
ber, 1913, identified as complainant’s exhibit I, in con- 
nection with the deposition of Mr. Thomas F’. Richard- 
son, who was the engineer responsible for it, I believe. 

Q. What total amount did vour company expend in 
the acquisition of these lands? 

A. Upto this time? 

Q. Yes. 
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MR. WILSON: I think that is immaterial. 
THE COURT: Let him answer the question. 
MR. VEAZIE: I think your Honor, the price paid 


for the land is always evidence affecting their value. 


THE COURT I think probably it is competent 
here for this is not an action to condemn this property 
and it may be necessary to ascertain the damages ulti- 
mately and include it for that purpose. You may an- 
swer the question, Mr. Martin. 


A. The total out of pocket cost and some that is due 
to be paid for this property amounts to something over 
$190,000, not including the expenses attached to this suit, 
whatever that may be. 


The lands were acquired for their hydro-electric pos- 
sibilities. One piece of forty acres had nothing to do 
with the hydro-electric development. There were some 
toll roads included in the purchase which we afterwards 
disposed of for $3500.00, and we sold the forty-acre piece 
above mentioned for $200.00, or a small sum. ‘The re- 
mainder of the lands are held in connection with the pow- 
er project. When we purchased the rights of the Inte- 
rior Development Company, we also took over the stock 
of the company, and have held it all ever since. As the 
railroad is now located, it interferes with the power pro- 
ject on that site in the following ways: Under flood 
conditions, under the maximum flood that has been 
known, 30,000 second feet, and I imagine even less than 
that amount, the tracks of the Deschutes Railroad Com- 
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pany from the dam south as far as the flow line reservoir 
goes, would, I believe, be flooded practically, or it would 
get up to the top of the rail. The adoption of any one of 
the alternative schemes that have been proposed for de- 
velopment there have been largely curtailed by the con- 
struction of the Deschutes Railroad. It would not be 
possible, I believe, to use the canal plan, which was one 
of the projects, with the Deschutes Railroad in the loca- 
tion that itisin. ‘The loeation of the tunnels, or the in- 
lets and outlets of the tunnels for this plant, as it is pro- 
posed by the J. G. White plan, is absolutely limited by 
the location of the railroad. The outlets must come out 
below the tracks, it being dangerous and impracticable 
to bring them out above the tracks. Getting the material 
from the walls of the canyon for the construction of the 
dam, which it is figured is to be of reinforced concrete, 
and using the basalt material that is in the walls of the 
eanyon, will be more difficult, dangerous, and expensive 
to get out. The putting in of the inlets and outlets of the 
tunnels will also be more dangerous and more expensive 
because of the location of the railroad there. ‘There is a 
certain risk involved in the possibility of an accident from 
the railroad by a car or engine falling off the track and 
damaging the inlets and outlets of the tunnels. There is 
also a certain risk that the plant will at all times be suf- 
fering by reason of the railroad being in that location 
from the fact that men are employed around there, and 
that with or without the consent of the power company 
they will be brought in contact with the railroad and its 
operation, and it is probable that there will be accidents. 
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These are what I consider the disadvantages of the rail- 
road being located at Sherar’s Bridge from the power 
point of view, and also from the particular location that 
this railroad has with regard to the proposed plant. 


The railroad company moved the old wagon road 
running from Sherar’s Bridge to Grass Valley, from a 
point above, or on the bluff, which is the position the rail- 
road itself occupies with its right of way now, and placed 
it below the bluff on a narrow ridge between the river 
and the bluff. The effect of that is that in the space 
picked out by the engineers for the location of the power 
house, which was small enough under all conditions and 
required building up to accommodate the size of power 
house they ultimately expected to put there, the location 
of this road has now curtailed that. Another disadvan- 
tage that comes from the road being located there is the 
fact that there will be a public highway passing immedi- 
ately along a large plant similar to a manufacturing 
plant, where men are employed, and will be crossing the 
outlets of the tunnels, thereby subjecting them to a cer- 
tain amount of risk and danger from the casual person 
that has a right to travel along the public road. From 
the point of view of power development, I consider it ex- 
tremely disadvantageous. And the agreement or pro- 
posal of the railroad company, as I understood it from 
Mr. Whistler, was that they would locate their road 
above the track. The railroad company threw a great 
deal of rock down on the power site during its construc- 
tion work—thousands of yards, I should think. It would 
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be necessary to remove that before any construction work 
could be done on that site. 


Our first purpose in obtaining the engineering report 
of J. G. White & Company was to learn the most effi- 
cient development that could be put in there from all 
points of view. None of the plans suggested by Mr. 
Whistler or others who had previously examined the site, 
had been adopted by our company. J.G. White & Com- 
pany, after they had made their examination, reported 
definitely the line of development as to which the prop- 
erty was adapted, which is the plan embraced in the ex- 
hibit, subject to modification. The Interior Develop- 
ment Company had furnished us some reports, among 
them that of Mr. Kelly. Also one from Mr. Thompson, 
one from Vealy, Blackwell & Cooper, and one from a 
man named Chambers. 

@. State whether or not those lands also had avail- 
ability owing to their location for railroad construction 
purposes, at the time you bought them—whether any 
railroad that might seek a water grade from the Colum- 
bia River to the Interior of Oregon would be likely to 
need this land for that purpose. 


Mr. Wilson: I object to that. They are claiming 
here that practically the sole injury in this case is the in- 
terference with their right to construct a power plant. 


The Court: You can take the testimony and Mr. 
Wilson will save an exception. 

A. Well, I understand that the Deschutes Canyon 
as a means of reaching the interior of Oregon from the 
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Columbia south is practically the only route that will 
present a water grade. 


It is a narrow canyon, deep and rocky. ‘The bottom 
of it is, I think, generally not more than the width of the 
river; has a little margin in some places on each side of 
the river. At this point any railroad constructed would 
have to cross our lands for a distance of approximately 
three and one-half miles. No deed of conveyance of any 
right of way or conveyance in any form has ever been 
executed by my company to the railroad company, nor 
any other form of grant of right of way, and the railroad 
company never had any permission from the Eastern 
Oregon Land Company to enter upon the lands at the 
time it did. 


CROSS EXAMINATION. 


I have been president of the Kastern Oregon Land 
Company for ten or more years. I was in Portland in 
the summer of 1909, but not frequently. I had been told 
early in the summer of 1909 that the Deschutes Rail- 
road Company had determined to build up the canyon 
and was constructing its line. I was negotiating with 
some of the officers of the Deschutes Railroad Company 
concerning a right of way at a point lower down and it 
was in the summer that the thing was agreed upon. We 
executed deeds to the Deschutes Railroad Company for 
a right of wavy across our property on the lower river, and 


the instrument now handed me is such deed. 


Offered in evidence and marked Defendant’s Exhibit 
A, and accompanies this record. 
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No cash consideration was paid for that deed. 

Q. You didn’t consider then that there was much 
danger to your employees at this lower power site by 
reason of the operation of that line, did you? 

A. Well, it is a different proposition down there. 

Q. You didn’t consider that the railroad construct- 
ed across there was going to damage your power site to 
any material extent, did you? 

A. Well, now, at that site the project for the de- 
velopment of the power was entirely different from the 
one at the Sherar site; at that site the railroad company 
has agreed to move its roadway back so as not to inter- 
fere, as I remember it, with the forebay of the dam, and 
at that site there are no tunnels, and there is no long 
stretch for employees to be on the right of way; the pow- 
er house was immediately below the dam—quite different 
projects. 


They agreed to remove their roadway in approxi- 
mately 25 feet. That right of way deed covers practical- 
ly nine miles, but the objection at the Sherar site is be- 
tween the inlet of the tunnels and the dam itself, and the 
power house, a distance of over a mile. The easiest means 
of going from the power house at Sherar’s to the dam- 
site where the gates or inlet of the tunnel will operate is 
over the right of way of the railroad company. We 
can't forbid that and there will be accidents. At the 
other site, there is a simple dam with forebay, and pen- 
stock comes right out of the dam, with the power house 
immediately at the foot of the dam; no distance for any- 
one to walk; no gates to operate; no risks. The charac- 
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ter of the land down at the lower site is a little better 
than at the Sherar site. 


We first employed Mr. Whistler to make an exam- 
ination of the project early in 1909. He went on the 
property early in the year and made a general report of 
the Deschutes River, and I think he went up again in 
the fall and made the report, which has been referred to, 
in October, 1909. I have no means of knowing whether 
or not exhibit 31 is the map referred to in Mr. Whistler’s 
deposition as having been secured by him from Mr. 
Boschke, Chief Engineer of the Deschutes Railroad 
Company. 


Q. In any event you secured information, or some- 
one connected with your company did, that full infor- 
mation as to the location of the line could be secured by 
going to Mr. Boschke, and Mr. Whistler went in re- 
sponse to that information, did he not? 

A. He was satisfied. 

Q@. You have no reason to doubt it? 


A. Ihave no reason to doubt it. 


After the conference and the furnishing of the data 
by the Chief Engineer of the railroad company, Mr. 
Whistler made his report, in the early part of October. 
I do not recollect whether Mr. Whistler sent the maps 
and profiles he secured from Mr. Boschke to San Fran- 
cisco. In any event we found this profile, exhibit 31, 
in our office. Mr. Whistler’s object in securing the in- 
formation from Mr. Boschke was that when it was evi- 
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dent that the railroad company was going to continue its 
construction up there, and that it would pass through 
the Sherar property, we wanted to get an idea of what 
the railroad company’s plan was, and find out, when 
we knew that plan, how it affected a possible power de- 
velopment at that site. Mr. Whistler was employed for 
that purpose and instructed as you saw. 

@. And you never made any objection to the com- 
pany on account of the method in which they were con- 
structing their line, on account of any information that 
was furnished you or otherwise? 

A. I did. 

Q.- At what time? 

A. I came up here as soon as I received the J. G. 
White report and I went to see Mr. Morrow, and I told 
him what was contained in this J. G. White report. 

The preliminary J. G. White report was made on 
March 3rd, 1910. 

Q. And that was five months after the line had 
been constructed across that property. 

A. Well, I can’t help that; you asked me when 
we objected. I objected as soon as I had information 
on which to base an objection. 

Q. You never objected to any work of the Des- 
chutes Railroad Company at that point by virtue of 
Mr. Whistler’s employment, did you? 

A. He states that the water level is not known to 
Mr. Boschke and that he can’t form a definite estimate 
as to where the railroad is with regard to the water. 

Q. That is generally correct. 
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A. I couldn’t do any better. 

Q. He also said Mr. Boschke furnished him with 
profile, showing the height of the line, did he not? 

A. It doesn’t show the water level. 

Q. Doesn’t show the water line but does show the 
height of the railroad grade, doesn’t it? 

A. I amnot an engineer, but I suppose you have to 
know what the height above a given point is to know 
what the difference is. 

Q. But Mr. Whistler could ascertain the datum 
from which that was taken, could he not? 

A. He asked for it, and he said in his report Mr. 
Boschke didn’t know. 

@. He said he didn’t know the level of the water; 
isn’t that correct? 

A. That is the very controlling feature. That is 
exactly the whole essence of the thmg. If he doesn’t 
know the water level, what indication would it be as to 
the height the railroad was going? 

The height of the railroad is not shown here be- 
cause the water level is not shown. 

@. But then this profile, all these profiles are made 
from definite datum, aren’t them—basing point? 

A. At sea level, I assume. 

Q. And isn’t it an easy enough matter to ascertain 
the elevation which the water is above sea level? 

A. If we ran out and took the elevation at that 
point. I don’t suppose that was up to us, was it? 

Q. Isn’t that a part of Mr. Whistler’s duty? Isn’t 
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he doing it every day throughout this construction work 
of his? 

A, Oh, I doubt that; he wasn’t constructing the 
Deschutes Railroad. Right here, between the two engi- 
neering companies, the Oregon Trunk on one side and 
your own engineers on the other, there is a difference in 
datum. I have forgotten whether seven or eight, or 
twenty-seven or twenty-eight feet. 

Q. In any event you never made any objection ? 

A. We were informed by Mr. Whistler that Mr. 
Bosehke had given him a profile; he examined that; it 
didn’t have water level on it, and he couldn’t tell if the 
railroad at that pomt was 60 or 70 feet above mean low 
water, or what the elevation was. 

I don’t recollect whether Mr. Whistler stated he had 
been on the ground or not. He may have. I don’t think 
he was. I think he examnied what Mr. Bosehke gave 
him here. 

Q. But in any event you never made any objection 
to the construction of this line until after you received 
the report of J. G. White & Company in March, 1910. 

A. I didn’t make any objection to the railroad con- 
struction until I had a basis for knowing what I was 
talking about. 

I don’t think the railroad company ever refused to 
give us any information they had about the construetion 
of the line, or to our employees. 

Q. In fact you received information from some 
point that whatever was done there was open to your 
employees, and you sent Mr. Whistler for that purpose? 
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A. Oh, I don’t know that there was any general 
offer of that kind made; we owned the land; they want- 
ed to get right of way over it; we had a power project 
in view, and we wanted to know what their probable 
plans were, to see how it would fit in with our project; 
that is all that consisted of. 

Q. Now, do you remember a conversation on the 
Oregon Electric Line on the 24th day of August, 1909, 
between yourself and Mr. Morrow? 

Ae ldo, 

Q. What if anything was said at that time about 
this project ? 

A. Well, [ had been down to Salem to see Mr. Mc- 
Cormack about purchasing the Interior Development 
Company’s interest in this property. I met Mr. Mor- 
row on the car by chance, and I don’t know how the con- 
versation began unless it was in connection with the 
Moody site, and I remember that Mr. Morrow said 
that he thought the Deschutes River was an exceptional 
opportunity for the development of power and that we 
had a valuable property there. That if he had gotten 
the opportunity for a five minute conversation with Mr. 
Harriman, he would have bought for the railroad com- 
pany the Sherar site, which he thought was a valuable 
property. I told him I was very glad to hear he thought 
so well of it as we had just concluded the purchase of the 
property, and he congratulated me on it and said “I 
hope that we will have as agreeable a time fixing the right 
of way over the Sherar site as we had at the mouth of the 
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river.” I said “I hope we will.” The conversation lan- 
guished as far as that was concerned. 

Q. Didn’t Mr. Morrow say to you at that time he 
had been to see the Sherar heirs and the Sherar repre- 
sentatives to purchase a right of way over there, and had 
agreed with them to pay them a thousand dollars in case 
you didn’t take the property, and would be glad to pay 
you— 

A. I don't recollect it. 

Q. (continuing) and would be glad to pay you that 
sum of money if it would be satisfactory to you? 

A. He never said that to me. 

Q. No such conversation took place. And you 
had some controversy with Mr. Morrow about paying 
a commission to some agent here, did you not, on the 
lower damsite deed? 

A. Oh, I did exact a payment for a man here, 
didn’t I? 

Q. You attempted to, but I believe it wasn’t paid. 

A. Yes they did, didn’t they? 

Mr. Morrow: It never was paid. 

Q. Didn't Mr. Morrow say to you in connection 
with this deal that if you didn’t want the consideration 
you could pay that to this man as his commission that 
you desired on the lower site? Do you recollect that? 

A. No, I donot. I thought they paid that on the 
lower site, $500 or something or other. 

Q. You don’t recall any such conversation at all? 

A. No, I donot. Now, I may have referred to that 
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commission in the conversation on the Oregon Electric 
car coming up from Salem. 

Q. Was there any other conversation you had with 
Mr. Morrow or any agent? 

A. I saw Myr. Moore in March when I had the J. 
G. White report; I went to him to tell him I had that 
report, and he and I, I think, went to see Mr. O’Brien, 
up in his office in the building. 

@. I mean prior to this time. You testify, Mr. 
Martin, that you at no time agreed to take a thousand 
dollars for this right of way over the Sherar property 
in case you acquired it? 

A. Absolutely a thousand dollars was never men- 
tioned to me in connection with this property; 1t would 
have been a joke. 

Q. Now, why did you say to the Sherar heirs or 
representatives if they did anything to impair that prop- 
erty for power purposes that you would feel free to can- 
cel the contract with them? 

A. Because I was buying it for power purposes; if 
they destroyed its power value, it had no further interest 
for me. 

@. Where did you get any information that they 
were contemplating doing anything to impair the power 
value? 

A. They informed me that they had been requested 
to give a right of way. 

Q. When was this? 

A. I think one request—or some of this information 
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came in October. Now, whether in relation to the Des- 
chutes or the Oregon Trunk, I don’t know. 

Q. October, 1909? 

Ee Yes. 

Q. And did you take up with Mr. Morrow or any 
one connected with the Deschutes Railroad Company the 
fact that you were contemplating the purchase, and you 
didn’t want them to treat with the Sherars? 

A. I had bought the thing in August. 

Q. In August, 1909. You hadn’t paid any money 
at that time? 

A. No, but we were under an obligation. 

Q. What date in August? 

A. Well, one contract was on the 5th, and the other 
contract on the 6th. 


@. You say they telephoned you that they were 
considering a right of way or the Deschutes people want- 
ed a right of way? 

A. No, I don’t know that it was the Deschutes peo- 
ple. 

Q. Well, that some one wanted a right of way? 

A. One of the railroads had communicated with 
one of these representatives of this property, either the 
Sherar interests or Laughlin or Simmons; it was com- 
municated to me, I think, in San Francisco—I am not 
sure if it was here. What I said in reply to the thing 
was that if they do anything in regard to the right of 
way which damages the power value of that property, 
they do so at their own peril, and if they damage that 
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property from the point of view of its power possi- 
bilities, we will feel free to retire from our contract. 

Q. Now, Mr. Martin, the railroad was practically 
constructed there before you paid any money in Decem- 
ber, 1909, was it not? 

A. Qh, the railroad was doing all kinds of things 
there. 

Q. I mean it had men on the work and the grade 
was practically completed at that time, across the Sherar 
property ? 

A. Well, I don’t suppose that I was bound to as- 
sume that a perfectly illegal and violation proposition of 
that sort was binding on me. 

Q. And you replied, if they interfered with the 
power proposition you would feel free to cancel it. 

A. I don’t believe it was a statement they had con- 
structed and wanted permission; 1t was a request for 
permission to go upon the land. It didn’t indicate that 
they had already built their road. 

Q. To go upon the land? 

A. To go upon the land. 

Q. For what purpose? 

A. For the purpose of building a railroad. 

Q. Didn’t you know before you paid any money the 
amount of construction that had taken place on that 
land? 

A. No. 

Q. You didn’t care anything about that? 

A. No. Oh, I don’t say I didn’t care. I didn’t 


know. 
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Q. You didn’t take any means to ascertain. You 
simply paid over your money irrespective of what had 
happened with reference to that desire of the Deschutes 
Railroad Company to construct their line over that land? 

A. I ascertained that the people from whom we 
were buying the property had not in any way involved 
the property in any promises or agreements or deeds, 
or any act at all which involved the question of right of 
way. What remained to be settled if we bought was the 
question of whether the railroad had ever had any right 
to come on there at all, or not. 

Q. Did they show you a copy of that letter of Mr. 
B. S. Huntington which was introduced in evidence? 

A. They did. 

Q. You had seen that at that time, had you? 

me 1 had. 

Q. And did Mr. Huntington tell you that in re- 
sponse to that letter, Mr. Morrow advised him that he 
had seen Mr. Walter Martin, and Mr. Walter Martin 
had consented? 

I never heard of that until today. 

But you had seen Mr. Huntington’s letter? 
I saw Mr. Huntington’s letter. 

And he didn’t show you the reply? 

He did not show me the reply. 

That the furtherst land south which the Eastern Ore- 
gon Land Company owned is the northeast quarter of 
the southeast quarter of Section 9, Township 4 South, 
Range 14 East. The company has, however, rights fur- 
ther up on the Oregon Trunk side. They had no rights 
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on the Deschutes side of the river, unless the Oregon 
Trunk has, further south than the northeast quarter of 
the southeast quarter of said section 8. 

Q. How high a dam, Mr. Martin, can be construct- 
ed at the dam site that is in controversy in this case, that 
won't flood the lands at that point? 

A. Well, there are some features there that have 
got to be understood before you can make a statement 
about that. 


I do not know the fall of the river from the north- 
east quarter of the southeast quarter of section 9, town- 
ship 4 south, range 14 east, down to the dam site. I 
have not made any investigation at that point. We have 
not as yet secured all the rights necessary to build a 
dam 60 feet high at the dam site. I do not know what 
Jand the railroad company owns there, but there are 
Jands in private ownership that would be under the flow 
line of the reservoir with a dam 60 feet high that the 
Eastern Oregon Land Company does not own. The 
Eastern Oregon Land Company would have to acquire 
such rights before it could construct a dam, and it hasn’t 
such rights today. 


The only part of the $190,000 which the Eastern 
Oregon Land Company will be out of pocket by virtue of 
this power site, which is not paid is one item of $27,000 
due to B. F. Laughlin and his associates, and a small bill 
to J. G. White & Company for services in getting these 
depositions. ‘The balance of money expended covers the 
purchase price from the Sherar heirs and the purchase 
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price from the Interior Development Company. $20,- 
000 was paid the Interior Development Company. Mr. 
Welch still has an interest in the project. The Sherars 
were paid $45,000. Laughlin and Simmons were paid 
$23,000. ‘Their interest was that of holders of the op- 
tion, and this amount was paid for their interest in the 
option. They are to get $27,000 more in bonds. The 
Wasco Warehouse & Milling Company was paid $3400 
for their piece of property in sections 8 and 9; a string 
of forties up the White River. The up-keep of the water 
filings there has been a matter of approximately $14,000 
or $15,000 since we have had them. ‘There is charged 
to this item of expenses interest on the sums expended, 
taxes, etc., and an overhead charge. If you want the 
items, I will give them in detail. In connection with the 
upkeep of water filings, we have a number of men em- 
ployed there doing work in connection with the filing 
made by the Interior Development Company, such work 
as can be done under these present circumstances, liti- 
gation on hand, in cleaning the face of the cliffs and 
side walls of the canyon, and they have been doing such 
work as the engineers suggest to them from time to time 
in the way of investigation. 

Q. Have you ever adopted a plan of development 
there, the Eastern Oregon Land Company? 

A. Well, the plan that J. G. White & Company 
have suggested is the plan that seems very feasible to 
me. 

Q. Has the Eastern Oregon Land Company ever 
adopted a plan? 
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A. Eastern Oregon—no. 

Q. In any way? 

A. No. 

@. And has the Eastern Oregon Land Company 
been directing the work in the river that you have just 
referred to as the upkeep of the water filings? 

A. Well, I suppose, yes. I suppose the Eastern 
Oregon has. 

Q. On what plan of development is all the rock be- 
ing dumped into the river? 

A. Well, it is on the plan of a dam at the site of 
the Interior Development Company’s damsite. 

Q. What kind of a dam? 

A. Reinforced concrete dam. 


The loose rock and stone being dumped into the river 
are wing dams as I understand it, for the purpose of di- 
verting the water from the ledge that is right behind 
them. I suppose that the ledge will have to be cleared 
away before we can get very far with any development, 
even the preliminary development work. The pile of 
rocks in the river is not to be a component part of the 
concrete dam. That I suppose is a sort of preliminary 
construction affair. I suppose they are part of the plan 
adopted by the Interior Development Company. I have 
never thought much about that. I have asked the en- 
gineers to instruct the men what they could do there that 
would be of a useful character. The men have been 
working on that ever since we owned the property, and 
I presume they were working there before. I do not 


know. 
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Q. Whoof the engineers is directing that work / 

A. Well, the last time I went up, Mr. Thompson 
who was the engineer of the Interior Development Com- 
pany; in fact the last times I was up there, Mr. 'Thomp- 
son. 

Q. Is Mr. Thompson in the employ of the Interior 
Development Company or the Eastern Oregon Land 
Company ? 

A. He has been engineer of the Interior Develop- 
ment Company. We are the owners of all the stock of 
the Interior Development Company now, and Mr. 
Thompson will be paid by the Eastern Oregon Land 
Company. 

I do not know how many days the men have worked 
during the last year. I could furnish you with a state- 
ment of about what their average working days are. I 
am not up there constantly enough to say how much they 
work. In expense itis considerable. I suppose it amounts 
to $3000 or $4000 a year. 

Q. Isn’t it a fact, Mr. Martin, now to be frank, 
these men are just working there in an attempt to keep 
alive the filing of the Interior Development Company? 

A. That is exactly what I said they were there for. 

Q. And not working under any plan at all, are 
they ? 

A. No, the Interior Development Company has a 
plan on the records. 

Q. They are just dumping rock into the water there 
in an effort to keep that filing alive? 

A. I think they have gone further than that. I 
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think they have done a more useful thing than merely 
dumping rock in the water; they have cleared off or 
been instructed to clear the surface of the canyon walls; 
when they got underneath the Deschutes railroad track, 
there was a large protest about their undermining: the 
right of way when they stopped. 

That was last September, I think. The purpose 
of going under the track was to strip the loose debris 
off the canyon walls. Eventually it would have to come 
off before the dam could be attached to the wall. 

Q. Was it to carry out any plan of construction 
there that you have adopted or determined upon? That 
is what I want to know. 

A. Our plan of construction there is along the line 
of the J. G. White plan. Long before you can say you 
will build a particular kind of dam there is a certain 
amount of preliminary investigation to be made. All 
this is useful for that purpose; it is what they are doing. 
If it isn’t then our notions are different; that is all. 

I think most of the expense was actual labor. There 
might have been a small amount of tools, and this expen- 
diture has extended over a period since 1909. 

Q. Your complaint alleges that you at all times 
maintained in the State of Oregon an agent with whom 
the Deschutes Railroad Company could have agreed. 
Who was that? 

A. Ired Holman was our attorney in fact as a 
foreign corporation, and Balfour, Guthrie & Company 
are our general agents. 

Q. Were they the persons you referred to as bemg 
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at all times able to treat for right of way, and had full 
power to give right of way to the Deschutes Railroad 
Company? 

A. No, they haven’t got any authority that would 
bind the Eastern Oregon Land Company; they couldn’t 
agree about a matter involving the sale of real estate nor 
part with any interest in real estate which the Eastern 
Oregon Land Company held, without its express au- 
thority. 

Q. Then, as a matter of fact, you didn’t maintain 
an agent in this state all the time with whom the Des- 
chutes Railroad Company could treat, and who had au- 
thority to treat on behalf of the Eastern Oregon Land 
Company? 

A. Wel, it depends on what you mean by treat. 

They could treat but they could not conclude. The 
Board of Directors would have to authorize anything 
that involved the sale of any of its property. We had 
not in mind to construct this dam or power project until 
this litigation is finished, nor until we have acquired the 
rights of way in addition to those we have, necessary 
for the project, and not until the property looks profita- 
ble from the market point of view. The location of our 
market for power depends upon the demand at the time. 
I would think there might be a demand growing here in 
Portland from the past history of Portland. The de- 
mand here at present is well supplied but on an extrava- 
gant basis. Whether or not we can furnish it here is sim- 
ply a matter of competition. It depends upon how 
cheaply we can manufacture it. From my recollection 
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of the J. G. White report, it does not state that the de- 
velopment at Sherar’s Bridge would be more expensive 
than ordinary. The report of J. G. White & Company 
was made on the 3rd of March. 

@. And his report is the first report that ever sug- 
gested any dam higher than sixty feet, isn’t it? 

A. No. 

Q. What report suggested over? 

A. I think Whistler’s report suggested a higher 


Q. That will speak for itself. 

Fae) MOSS, 

@. In any event, you hadn’t considered over sixty 
feet until after you received White’s report? 

A. I hadn’t considered the kind of development 
they were going to make there at all, as far as that is con- 
cerned. 


I think the stock of the Interior Development Com- 
pany was delivered to Balfour, Guthrie & Company on 
December 1st, 1909, and they paid the money that was 
paid at that time, $10,000. I think the payment was 
made on December 1, 1909, and entry was made on the 
second. 


Under the Whistler plans, all the power house pro- 
jects, that is power plants, with the exception of one, 
are put on the Oregon Trunk side of the river. I do 
not remember what the reason was that induced him to 
put them on that side of the mver. His were mostly, 
though, surface plans. They were either pipe lines or 
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short canals or short tunnels. His plans provided, how- 
ever, for a power plant, and all but one contemplated 
the power plant on the Oregon ‘Trunk side, and anything 
on that side of the river, of course, would not be inter- 
fered with by the Deschutes Railroad Company. 


REDIRECT EXAMINATION. 


The best of my recollection of my interview 
with Mr. Morrow, the right of way agent of the 
defendant company, in March, 1910, is that I 
had received a report from J. G. White & Com- 
pany, which had been made up for the purpose 
of determining which was the most efficient and 
economical plan for the development of the Sherar 
Bridge property; that their recommendations were in fa- 
vor of a dam very much higher than anything that had 
been spoken of in connection with the site above, which 
was over one hundred feet, and that if we could reach 
a conclusion that would be amicable, I was willing then 
to agree on a right of way, contemplating less than the 
whole height which they recommended, but as we had 
associates in this property and as the property repre- 
sented the expenditure of a good deal of money in the 
purchase, we could not give them a right of way without 
charge, but we would therefore have to ask for damages 
on the basis of the opportunity we had there. I don’t 
remember what else we said, but I went up to see Mr. 
O’Brien and the matter was all re-hashed again with Mr. 
O’Brien, and I have a kind of vague idea that Mr. Cot- 
ton came in or somebody else. ‘The matter was left in 
that position. Nothing was done about it. [ think men- 
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tion was made in the conversation about our having 
given the right of way on the lower project. I said that 
this project at Sherar’s Bridge was different—the con- 
siderations were different from those that had moved 
us in giving the right of way at the lower site. Down 
there, there was litigation going on; the railroad was 
having enormous difficulty in getting over the dam site, 
and had to extend its right of way out upon the Colum- 
bia River on a sort of switchback to get up over that 
height. Also the lands were in litigation with Moody 
and were part of the grant to The Dalles Military Road 
Company, and comparatively did not represent a large 
cost, as the Sherar lands did. ‘These were all the con- 
siderations that moved us to grant them a right of way 
down there without any cost at all, but contrary in this 
case, we had associates; we had an expenditure; there 
were not any particular difficulties present in crossing 
here; they had crossed immediately below us at the gov- 
ernment site at a very much higher elevation than any- 
thing that was proposed at the Sherar site—I think at 
100 or 119 feet, and the government still, I] understand, 
retains their right to make them move their tracks there 
when the government gets ready to develop that site. 
At our lower site the railroad went to a height of 140 
feet, providing for a dam 140 feet above ordinary high 
water. The work for the maintenance of the water fil- 
ings of the Interior Development Company has been 
maintained constantly ever since we took hold of the 
matter up to this time. The dam site is on our land and 
the course of the river throughout the distance where 
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the water will be diverted is on our land; we have the 
land on both sides and the Deschutes is not a navigable 
river. ‘This map shows the lands of the Oregon ‘Trunk 
Railroad Company, the right to overflow which is grant- 
ed by the contract with that company, and lying within 
the flow line. The Oregon Trunk Railroad Company's 
lands are marked in brown; The Kastern Oregon Land 
Company’s lands are colored in yellow; the right of way 
granted to the Oregon Trunk is orange; the land granted 
to the Oregon Trunk for a station is brown. The lands 
lying along the railroad and running to the line between 
sections 17 and 20, colored in buff, show the right of 
way. I call attention to the fact that the map does not 
show the right of way which we granted through the rest 
of our lands, but only up apparently to the damsite. The 
flowage rights were reserved as to the lands when we 
granted the right of way. ‘The flow line would extend 
up the White River to the distance that is shown in our 
ownership, so the engineers have reported who ran this 
flow line out, the flow line of the 60-foot dam. This map 
says flow line 67 feet 5 inches above mean low water, 
which is allowing 714 feet above a dam 60 feet high. 


The map referred to by the witness was marked 
Plaintiff’s Exhibit 32, and accompanies this record, and 
was objected to by attorney for defendant as incorrect 
and also on the ground that the same was not substan- 
tive evidence of where the flow line was running. 


The proposal is to build a dam to lift the water sixty 
feet. ‘Then below the water line there are tunnels that 
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run through the hill and they carry the water down to 
a point opposite the power house, according to the White 
project. The proposed power house is to be down the 
river, below the Sherar buildings at a location that will 
be indicated on the map to be introduced hereafter. The 
tunnels will carry the water under pressure to the power 
house through the hill. I do not think it would be feas- 
ible to proceed any further with the adoption of a plan 
for the development of this water power, or its devel- 
opment, until the respective rights of our company and 
the railroad company in that location are determined. 


RECROSS EXAMINATION. 


I do not know whether exhibit 17 illustrated the sit- 
uationt here as it appeared in 1909, but the wingdam 
mentioned by me is shown in said exhibit. There was ap- 
parently no railroad along the side here at that time. It 
was taken prior to the construction in 1909. Exhibit 28 
is a photograph of the wingdam. Exhibits 32 and 34 also 
show it. 


REDIRECT EXAMINATION. 


The document now shown me is the report of Mr. 
Kelly on this power site, which we received with other 
documents turned over by the Interior Development 


Company. 


Said report was offered in evidence by the plaintiff 


and received. 
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I do not know how the engineers got their mean low 
water marks. Mr. Whistler had made recognizances on 
the ground, but [ think it was not determined until after- 
wards where a sixty foot dain would go from mean low 
water. He said he could not determine from the Boschke 
profile, because Boschke could not tell him from what 
point the distance between the water and the railroad 
could be estimated, and he did not have the water level. 
Eventually Hammett determined where the sixty foot 
elevation from the low water mark would strike on the 
ground. We got it on the ground. 


The said Kelly report was received in evidence and 
marked plaintiff’s exhibit 33, and the report made by 
Thompson was received in evidence as Plaintiff’s Eix- 
hibit 34. Same accompany this record. 


WM. McK ENZIFE, called and sworn on behalf of 
plaintiff, testified as follows: 


I am employed by Balfour, Guthrie & Company, 
who are general agents in Oregon for the Eastern Ore- 
gon Land Company, and I am in charge of the work 
of the sub-agents. I am familiar with the history of 
these transactions, respecting the land formerly owned 
by the Sherar estate, the Interior Development Company, 
and the Wasco Warehouse & Milling Company, in the 
Deschutes canyon, which are involved in this suit. The 
negotiations for the purchase of the property through 
Laughlin and other parties concerned, began some time 
during the summer of 1909, the contract of purchase be- 
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ing dated about the 5th or 6th of August. The nego- 
tiations were between Mr. Laughlin, Mr. Simmons, and 
Mr. Martin. I was present a good deal of the time. I 
was a subscribing witness to the agreement of August 
6, 1909, between the Eastern Oregon Land Company 
and C. B. Simmons, and that is my signature thereon. 
Mr. Simmons signed in my presence. I could not state 
the date of the signatures of the other parties. Mr. 
Simmons signed, I think, on the date of the instrument. 
I passed the contract on to San Francisco after it was 
executed by Mr. Simmons. We were in almost every 
day touch; Mr. Huntington, Mr. Laughlin, Mr. Sim- 
mons, and the various parties concerned. I recall that 
the vendors were instructed to get their abstracts of title 
and put them in the hands of lawyers, and I would say 
probably immediately upon the signing of those con- 
tracts, the process of showing title was set in motion. 
That is also my signature as a subscribing witness upon 
the agreement of August 5th, 1909, marked Complain- 
ant’s Exhibit 2. It was signed in my presence by Mr. 
Laughlin on the 5th of August. The alterations on 
the face of the contract, changing a line and some of the 
following matter being stricken out at the foot of page 
3, and the top of page 4, and an interlineation being 
made with a pen immediately after that which is stricken 
out, according to my recollection were communicated to 
Mr. Laughlin, and he subsequently ratified the action. 
I would not say that it applies to the line which is deleted 
in pencil. I have not a sufficiently close recollection of 
that, but I think it applies to this and I am sure it ap- 
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plies to those in Mr. Flanders’ handwriting and in this 
paragraph here. The interlineation at the top of page 4 
with a pen is in Mr. Flanders’ handwriting. The par- 
agraph in a different colored ink just before the signa- 
ture was in before the signing. I signed the writing of 
December 1, 1909, plaintiff’s exhibit 5, on behalf of the 
Eastern Oregon Land Company, by Balfour, Guthrie & 
Company. I think it was signed on the Ist day of De- 
cember, 1909. 


Thereupon plaintiff offered in evidence the docu- 
ments referred to in the foregoing testimony of the wit- 
ness, together with the other documents identified in the 
deposition of Mr. Laughlin, and same were received and 
marked Plaintiff’s Exhibits 2, 3, 4 and 5, the defendant 
objecting as to Lot 2, Section 3, Township 4 South, 
Range 14 East, and the North half of the Southeast 
quarter of Section 35, on the same grounds as were stat- 
ed in the objection to the deed of the said lands. Copies 
of said documents accompany this record. 


The final negotions for the purchase of the Interior 
Development Company’s holdings on behalf of the 
Eastern Oregon Land Company were made by me. 
There was no written contract. The Interior Develop- 
ment Company’s property was passed by the delivery of 
the stock and the company’s organization. All the stock 
was taken over by the Eastern Oregon Land Company. 
The transaction was closed on the first of December, 
1909, and the money was paid on that date. The first 
money was paid to Mr. Laughlin on the Ist of Decem- 
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ber, and entered up in this account on the 2nd. The 
succeeding payments were February Ist and March Ist, 
making for Mr. Loughlin $23,000. The Interior De- 
velopment Company money was paid, the first $10,000 
December Ist, the second sum through Mr. Laughlin 
March 31st. 


Mr. Whistler never was given at any time I know of 
any authority to adjust with the railroad company ques- 
tions as to the height to which the railroad should go. 
His services were in the way of investigation or advice. 
Before we purchased I had seen quite a number of engi- 
neers’ reports on the Deschutes River. It was a familiar 
study in the early part of 1909. The question of a right 
of way for the Deschutes Railroad Company over the 
lands in controversy in this suit was never taken up in 
any form by the railroad company with Balfour, Guth- 
rie & Company as representatives of the plaintiff corpo- 
ration. I remember having gone to the railroad people 
and having conversations on probably three occasions— 
once on the street and twice with Mr. Morrow in his of- 
fice, conversations of an informal nature. I was in his 
office on those occasions on other business. I remember 
also of two occasions being in the office of the attorneys 
of the railroad company, not on business connected with 
the right of way, but during my visits there we talked 
some about it. On one of those visits when I saw Mr. 
Morrow, I remember him speaking to me about having 
met Mr. Martin on the train coming down from Salem, 
and their having had some conversation on the subject 
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of this night of way. He did not make any claim at that 
time or in any conversation with me near that time, that 
he had reached any agreement with Mr. Martin about 
the matter. 


Q. When did it first come to your knowledge that 
the railroad company claimed to have any permission for 
right to be upon those lands because of any conversations 
with Mr. Martin? That is, was it before or after the 
bringing of this suit? 

A. I think some time in the early part of September 
there was some floating talk came to me about it. I 
cannot recall exactly where it came from. There were a 
good many people talking to me about the Sherar prop- 
erty. It might have come from Mr. Huntington’s of- 
fic, or from Mr. Laughlin, or Mr. Simmons or some 
other of the numerous people that were usually talking 
about the business up there. 

Q. Did that talk have reference to conversation with 
Mr. Martin or any negotiations with him, or was it with 
reference to other persons? 

A. I don’t know who told me first of all about the 
statement that Mr. Morrow claimed to have come to 
some sort of an arrangement with Mr. Martin. I can’t 
recall who first told me that. 


CROSS EXAMINATION. 


The stock of the Interior Development Company 
was delivered to me by Mr. McCornack. I think it was 
equally divided between himself and Mr. Welch. The 
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arrangement was that he was to have an interest in the 
property, the Sherar property and the Development 
Company property, the combined properties that we had 
acquired. Welch, personally, apparently didn’t want to 
sell and he was willing to take an interest in that way, 
and he turned over the stock of the Interior Develop- 
ment Company to the Eastern Oregon Land Company. 
Mr. Welch continued to be president of the Interior De- 
velopment Company. Mr. Burns, the head of the Bal- 
four Guthrie office here, became an officer, director, and 
I became an officer of the company. Those are the offi- 
cers today. I was not in any way connected with the 
Interior Development Company prior to the 1st of De- 
cember, 1909, nor was the Eastern Oregon Land Com- 
pany interested in it prior to that time. 


The conversations had with Mr. Morrow were had 
at the time and in connection with the delivery of the 
deeds for the right of way over the lower property, and 
the conversation in connection with the Sherar property 
was had, I think, I rather bantered Mr. Morrow about 
his slowness 1n getting the business through. I think he 
said that they had arrangements with the Sherar heirs, 
that they were to go on the property. I did not treat 
the talk as serious at all. It was just in a jocular man- 
ner. I did not go to him to treat with him with refer- 
ence to the Sherar site. I think my first intimation that 
Mr. Morrow claimed to have a right or permission from 
Mr. Martin to go on that land was in September, 1909. 
I don’t think I communicated that information to Mr. 
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Martin formally. I think the next time Mr. Martin 
eame to Portland, I talked to him about it. He was 
back and forth between San Francisco and Portland 
during that period, periodically, not citinually. I did 
not write any letters to Mr. Morrow, denying his claim, 
or questioining his authority for making any such state- 
ments. I thought Mr. Morrow’s proposition was so 
unthinkable that it was nothing short of a joke. Any 
railroad company that would expect to take the whole 
side of that canyon for a right of way for practically 
nothing at all, it would be absurd. 


A. And you thought it so much of a joke, that you 
wouldn’t even communicate with Mr. Morrow, or take 
the trouble to write immediately to Mr. Martin about it. 

A. I haven’t said that I didn’t write to Mr. Mar- 
tin about it. I haven’t said yet that I did not inform 
him, but so far as Mr. Morrow’s talk was concerned, I 
did not take it at all seriously. 

Q. But if you thought it was such a preposterous 
proposition, Mr. McKenzie, wouldn’t it be natural for a 
man of your business ability to take some means to ascer- 
tain the truth of such a rumor, and communicate with 
some person in authority to look into rt? 

A. No, I think if I were to take stock of all the 
preposterous things that arise, I would be a very busy 
man. 

Q. Even in connection with the agency which you 
are handling? 
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A. No. In connection with any agency or any 
business, one cannot busy himself with every ridiculous 
story that comes around. 


Q@. You just cast it out of your mind and Jet them 
go along. 

A. I didn’t take very much stock in it. 

Q. Did you state about when you thought you com- 
municated that fact to Mr. Martin? 

A. No, I didn’t state when. I will ascertain it if 
I communicated it officially. I will ascertain if I com- 
municated it to him under—at least personally. I usual- 
ly have something in my office records to give me a clew 
to times and dates. 

@. And you didn’t do anything to check the mat- 
ter up or save the Deschutes Railroad Company from 
proceeding on that assumption. 

A. I think it is quite probable that I mentioned 
Mr. Morrow’s talk to Mr. Huntington, or to the Des- 
chutes Railway people just in the same way as I would 
mention anything else that had arisen about the prop- 
erty in a casual way. I was in touch with them off and 
on nearly all the time. 

Q. You don’t recall now from what source you got 
that information ? 

A. No. 

Q. And immediately upon hearing it, it struck you 
as most absurd? 


A. Yes. 
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Q. When you had your conversation, however, that 
time with Mr. Morrow, he made no claim to you that he 
had such an arrangement with Mr. Martin, did he? 


A. No. 


RECROSS EXAMINATION. 


I think along in August or September or October, 
1909, a profile of the Deschutes Railroad was submitted 
to the Eastern Oregon Land Company through Balfour, 
Guthrie & Company. I cannot recall the exact time. I 
have a record of it, though. 


REDIRECT EXAMINATION. 


My. Martin made no report to me of having made 
any such agreement with Mr. Morrow. I think all the 
business arrangements which the company was making 
here, were as a matter of business practice, referred to 
me. 


RECROSS EXAMINATION. 


I am familiar with the signature of John 'T. Whist- 
ler. The letter handed me is signed by John T. Whist- 
ler. It was addressed to Balfour, Guthrie & Company, 
dated October 6, 1909, and doubtless received by Bal- 
four Guthrie, in due course of mail, about that time. 


Said letter was offered in evidence by the defend- 
ant and received, and marked Defendant’s Exhibit B. 
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John 'T. Whistler G. Stubblefield 
Mem. Am. Soc. C. E. Assoc. Mem. Am. Soe. C. E. 


WHISTLER AND STUBBLEFIELD 

Civil and Hydraulic Engineers 

Chamber of Commerce Building 
Portland, Oregon 
Portland, Oregon, October 6, 1909. 

Balfour, Guthrie & Co. 
Board of ‘Trade Building, 
Portland, Oregon. 
(Attention of Mr. Mackenzie) 


Gentlemen: 


Referring to your instructions by Mr. Mackenzie 
some ten days or so ago by telephone to take up with 
the two railroad companies now building up Deschutes 
Canyon the matter of their locations at Shearer Bridge 
power site and also your instructions to obtain from the 
two railroad companies as definite a proposition as pos- 
sible concerning rights of way and locations desired at 
the Moody site, I beg to report as follows: 


Deschutes R. R. Co—Moody Sites: I was unable 
for some days to see Mr. Boschke, chief engineer of the 
Deschutes Railroad Company on account of his being 
out of town, and later, on account of his illness. As 
soon as I was able to see him, however, he advised me 
at once that he would recommend to his company that a 
deed of right of way be asked for throughout the Kastern 
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Oregon Land Company’s land for the lower power pro- 
ject. 


I had prepared a drawing, showing the areas re- 
quired for construction of the power plant, and thus fix- 
ing the limit of their location at that point on the river 
side. Mr. Boschke had such a location made on the 
ground, and advised me that it would cost about $19,000 
more than their present location and asked if the com- 
pany would not agree to let them construct on their 
present location, provided a satisfactory agreement were 
entered into or it be made a condition of the deed that 
they change their location at the power site at any time 
in the future it may be requested by the Eastern Oregon 
Land Company. 


I advised him that so far as I could see, there could 
be no objections to this, provided such agreement could 
be made sufficiently binding on the part of the railroad 
company and approved by the Eastern Oregon Land 
Company’s attorneys. 


The matter was then turned over by Mr. Boschke to 
Mr. Morrow, tax and right-of-way agent for the rail- 
road company, with instructions to prepare the papers 
which they would execute. I have called up Mr. Mor- 
row several times and have called at his office twice, but 
so far, have been unable to obtain the papers proposed. 


I called last yesterday afternoon and told Mr. Mor- 
row that it was essential that my recommendations to 
the Eastern Oregon Land Company in the matter be 
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made at once, and he promised me sincerely to have the 
matter taken up at once and try to get me the papers 
today. If they are received before the last of the week, 
when I leave for a week or ten days’ trip, I shall trans- 
mit them with appropriate recommendations. 


Deschutes R. R. Co—Shearer Bridge Site: As I 
had advised you he would do, Mr. Boschke at once 
turned over to me blue-print of their location and profile 
for some miles above and below Shearer Bridge site and 
expressed a readiness to give us any information their 
office had, which would in any way assist us in consider- 
ing the matter. 


The profile handed me does not show elevation above 
water surface of river at proposed dam site, but Mr. 
Boschke states from what information he has in his of- 
fice, that he believes the location is about 70 feet above 
water surface at dam site. Our levels in conjunction 
with the elevations shown on profile would indicate that 
their location is only about 60 feet above water surface, 
but it is not certain which datum the bench mark from 
which our levels run refers, and I doubt if absolute as- 
surance can be gotten without sending a man to the site 
to determine. 


In either case, however, I am reasonably certain the 
railroad company would object seriously to raising their 
location. An 0.8% grade was used by the company in 
climbing over the U. S. Reclamation Service’s dam site, 
and this has been adopted as their maximum grade. From 
their profile, it appears they have used this to climb over 
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the Shearer site, and to go higher would require them 
to change their location, not only throughout the entire 
climb, but as much farther north as necessary to obtain 
the increased elevation by length of line. 

Oregon Trunk R, R. Co—Moody Site: Immediate- 
ly on receiving your instructions to take up the matter of 
locations with the Oregon ‘Trunk Company, I called on 
Carey & Kerr, attorneys for the railroad company, to 
ask how I could get into communication with their chief 
engineer’s office, in order to consider with them the mat- 
ter of their location over the Eastern Oregon Land 
Company’s property. I advised them that my instruc- 
tions covered also the Shearer Bridge power site and that 
I assumed the Eastern Oregon Land Company had ac- 
quired an interest in this project. 


Judge Carey, who appears to have most of the work 
of the Oregon Trunk Company, was and still is absent 
in the Kast. Mr. Kerr advised me that he had written 
a letter to Mr. Flanders, as attorney for the Eastern 
Oregon Land Company, and probably in reply to some 
letter from Mr. Flanders, stating that they expressly 
waived any claim or title to right of way on account of 
construction work now being done on any of the East- 
ern Oregond Land Company’s lands. 

He also said that Mr. Kyle, chief engineer for the 
company, was absent in the field, that the Chief Engi- 
neer’s files and data are all at The Dalles, and that there 
are no maps or data here in Portland, but that he would 
write Mr. Bethel, assistant chief engineer, at The Dalles, 
and try to arrange to either have him come down to 
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Portland or fix a day when I could see him at 'The Dalles 
to go over the matter. 


A few days later I telephoned Mr. Kerr again and 
was advised that he had received no reply from Mr. 
Bethel, but that he would wire him immediately. Yester- 
day Mr. Kerr called at my office and showed me a letter 
from Mr. Bethel which referred only to the Shearer 
Bridge matter. 


I asked Mr. Kerr again as to the Moody site loca- 
tion. He again referred to having done all that he re- 
garded necessary at this time by his letter to Mr. Flan- 
ders referred to above. 


I then asked him if I could report to the Eastern 
Oregon Land Company that the Oregon Trunk Com- 
pany did not wish to take up the matter further now as 
to location over Eastern Oregon Land Company’s prop- 
erty in connection with Moody site, and he replied this 
appeared to be about the way it stood. 


Some reference was made by Mr. Kerr to my having 
no authority in any case to execute any agreements for 
the Eastern Oregon Land Company, and I take it from 
this that Carey & Kerr at least have decided to do busi- 
ness with the other parties to the litigation as to title to 
these lands. 


It is just barely possible that Mr. Kerr preferred to 
do business with an attorney as representing the East- 
ern Oregon Land Company rather than the engineer. 
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This would perhaps be natural, but I took pains to ad- 
vise him, when I first called, that I was not authorized 
to do anything further than to obtain from them their 
location and grades, in order to properly advise the Iast- 
ern Oregon Land Company as to the effect of such loca- 
tion on proposed power project. I think, therefore, his 
action reflects the probable policy of his company at 
the present time. 


Oregon Trunk R. R. Co.—Shearer Bridge Site: 
This matter has been taken up with Mr. Kerr along the 
matter relating to the Moody site. Mr. Bethel’s letter 
referred to above stated that they would not have their 
location sufficiently advanced at the Shearer Bridge site 
to consider it with us for a week or ten days. They 
didn’t appear to be very anxious to take up this matter 
with the Eastern Oregon Land Company. However, 
as it now stands, I am to be advised as soon as Mr. 
Bethel has his locations sufficiently advanced to consider 
it, which he expects will be in about a week or ten days. 


I have made a note to call them up about this time, 
and unless you instruct me to the contrary, I will do so 
and get all the information I can as to what they pro- 
pose for their location. 

Very respectfully, 
John 'T. Whistler. 
JTW-ER 


The Moody site referred to in the letter, is the lower 
site on the river claimed by the Eastern Oregon Land 
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Company, and for which the Kastern Oregon Land 
Company right of way deeds were given. 


A. WELCH, called and sworn on behalf of plain- 
tiff, testified as follows: 


I was connected with the Interior Development Com- 
pany from the time it was organized, and had to do 
with such transactions as the company had in connection 
with the Sherar Bridge power site at the time the railroad 
was surveying up the Deschutes River. I was president 
of the Interior Development Company during 1908 and 
1909. I remember the water right filings being made by 
the Interior Development Company on the waters of the 
Deschutes River at the falls above Sherar Bridge in the 
year 1908. The Interior Development Company, up to 
the time it turned its rights over to the Eastern Oregon 
Land Company, kept up the development work contin- 
uously on that power project. During the year 1909 I 
went to the office of Mr. O’Brien, president of the Des- 
chutes Railroad Company, in the Wells Fargo Building, 
some time I think in September, m company with Mr. 
Isaac Anderson of Tacoma. We took some maps of the 
and went over to find out how high 


Deschutes River 
the railroad would be at the pomt of the dam site. We 
met Mr. O’Brien and talked over the matter, and he 
told us he would take us down to Mr. Boschke’s office 
and show us the maps of the river, their surveys. We 
~vent down to Mr. Bosehke’s office and he showed us 
the maps. During our conversation Mr. O’Brien told 
him that we were one of about 150 filings that should 
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be taken care of on the Deschutes River. Mr. Boschke 
said that he had run his lines, and asked for the maps 
showing the height, which we examined. Then they 
asked about the right of way and we told them that if 
they would protect our filing, there would be no charges 
for the right of way. We specified the height of the 
dam as sixty feet, that we desired. The representative 
of the railroad company said that he had taken that into 
consideration. ‘They showed us the maps of the railroad 
grades and heights, which showed, as I remember it, be- 
tween 64 and 65 feet above low water. They had at 
that time already raised their levels to that height before 
we made a request for it. We discussed with them our 
water filing and they said they were familiar with it. 


That is my signature as president of the Interior De- 
velopment Company, on the blue print attached to the 
water filing made in the year 1908, plaintiff's Exhibit 
19. 


We decided that that height would satisfy us as far 
as the railroad was concerned—I mean the height allow- 
ing for a sixty foot dam. I am familiar to a certain ex- 
tent with the values of lands comprising sites available 
for hydro-electric development in this part of the coun- 
try. My business is operator of electric light and power 
properties, and I am or have been connected with the 
power properties at Baker City, Walla Walla, Pendle- 
ton, Eugene, Corvallis, The Dalles, Independence, Sa- 
lem, Chehalis, Centralia, Yakima, Lewiston, Seaside, 
Newport, Vancouver and various other smalier towns, 
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and have been an officer and owner in the companies op- 
erating those plants in those towns, and also connected 
with the ownership of electric railways and other large 
consumers of electric power in connection with these 
plants. I have examined the Sherar power site and am 
familiar with the lands in controversy. 

Q. I would ask you now to state to the best of 
your ability the market value of these lands, in view 
of all the capabilities they have for different uses. 


Mr. Wilson: I object to that, your Honor, as im- 
material and irrelevent to this controversy at this time. 


The Court: He can answer the question. 


A. The value will depend on whether it is salable 
or not, and construction, and various other items that 
might enter into it. If you want to know what I con- 
sider the Interior Development Company and Eastern 
Oregon Land Company’s property worth at that point, 
I can give you my notion about it. 

Q. What is your opinion? 


Mr. Wilson: Same objection. 

A. $250,000. 

Q. You are interested in this property ? 
A. Yes, sir. 


CROSS EXAMINATION. 


Questions by Mr. Wilson: 


You are still president of the Interior Development 
Company, are you? 
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A. Yes, sir. 

Q. You are still interested in that property are 
you, individually ? 

A. Yes, sir. 

Q. Now, when you went to the railroad company’s 
office, they produced the profile showing the height of 
the proposed railroad at that place. Is that correct? 

A. Yes, sir. 

Q. And you expressed your satisfaction with that? 

A. Yes, sir, with the map. 

Q. And did you consider that that elevation would 
permit you to construct the dam in the manner in 
which you desired? 

A. We were satisfied we could construct a dam 
so we could get sixty-foot fall. 

A. And how had you in mind to construct the dam 
for that purpose? 

A. Well, we had in mind putting in some flood 
gates one way; and another one was with splash boards. 

Q. And that was practicable, you considered? 

A. We considered it was practicable, yes. 

Q. And you desired to have the railroad constructed 
there at that time, did you not, Mr. Welch? 

A. How is that? 

Q@. I say you were anxious to have the railroad 
constructed there at that time, provided you could still 
maintain your power development? 

Pewee es, sir. 

Q. In that manner? 

A. Yes, sir. 
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Q. And you so expressed your satisfaction to Mr. 
O’Brien and Mr. Boschke. Is that not correct? 

A. Yes, sir. 

Q. And advised them that they could go upon the 
land and construct on the elevation shown on that pro- 
file, and if they did so, that they could have the right 
of way free of charge, as far as the Interior Develop- 
ment Company was concerned ? 

A. Yes, sir, that was the understanding. 


Court: Mr. Welch, what did you say Mr. Boschke 
said the elevation of the road would be above water? 


A. Above low water? 


Court: Yes. 


A. ‘The map he showed us was between—as I re- 
member it now—between 64 and 65 feet. 


Court: Sixty-four or seventy-four? 
A. Sixty. 

Court: That is sixty-four? 

A. Or five feet. 


Court: Yes, sixty-four. 
Q. (Mr. Wilson) That is above low water sur- 
face? 


A. Yes, sir, above the low water surface. 


Court: You thought you could construct a 60-foot 
dam without interfering with the railroad; is that what 
you thought? 

A. ‘That was our opinion, yes, sir. 
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Q. (Mr. Wilson) Who was interested in the In- 
terior Development Company with you at that time? 

A. Mr. McCornack of Salem, E. P. 

Q. Did you and he own all the stock of the In- 
terior Development Company? 


A. Yes, sir. 

Q. Was Mr. McCornack satisfied with that ar- 
rangement? 

A. Yes, sir. 


JAMES R. THOMPSON, called and sworn on 
behalf of plaintiff, testified: 


My business is consulting engineer. I have had ex- 


perience as engineer in hydro-electric work with the 
Portland General Electric Company from 1891 to 1904. 
After that I went into the consulting business. I was 
consulting engineer for the Lewis and Clark Exposition 
and different power companies of the Northwest here, 
principally companies Mr. Welch had an interest in. 
I am familiar with the power sites involved in this litiga- 
tion on the Deschutes River. I went out to go over it 
in 1906, early in the spring or late in the winter, and 
have been going there since that time on an average of 
several times a year. JI was then employed by the In- 
terior Development Company. A survey was made 
under my direction in which the levels were run out. 
The first work in that connection was in October, 1908, 
in which I determined the natural development and the 
low water as it was then above the falls at the Interior 
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Development Company’s dam site. From my surveys, 
the fall of the river from the Interior Development 
Company’s dam site above the falls to the point desig- 
nated in White & Company’s report as the power house 
site, is thirty-nine and a fraction feet, one or two tenths. 
That is the natural fall between those points. By a 
dam sixty feet in height at the damsite of the Interior 
Development Company a height of ninety-nine and one 
or two tents feet of water would be given, plus what- 
ever water would be going over the crest of the dam. 
My recollection is that damsite No. 1 designated in 
White & Company’s report, is about a foot lower than 
the Interior Development Company’s damsite. In Oc- 
tober, 1908, I made measurements to locate the low 
water point at the damsite. The following year I took 
a party there and put them to work, and we ran a set 
of Jevels on a seventy-foot contour, to where it met the 
flow of the river, the Deschutes River, above the pro- 
posed damsite of the Interior Development Company. 
At the time of running this seventy-foot contour, there 
was some construction under way by the Deschutes 
Railroad Company opposite the mouth of the White 
River and I had the men run levels across and determine 
the level of their grade, as it then existed at that point, 
and also from the grade of the railroad to the damsite. 
Their grade stakes were in for the construction of the 
road and that determined approximately where the rail- 
road grade would be at the damsite. This was done 
about the middle of September, 1909. My recollection 
is that they were building at the damsite—they were 
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working on the wagon road leading to Shaniko, but they 
had not started on the rock work for the railroad grade. 
Further up above the damsite there were parts of the 
grade that were in more or less completed condition and 
which we ran levels to. As we could determine from 
the roadbed above White River, it was about four feet 
below the seventy-foot line that we were running and 
approximately five to six feet at the damsite, that is 
from their grade stakes. We ran out at that time a 
seventy-foot contour line to determine what would be 
flooded at that height. I made a map based on that 
survey and forwarded it to the Interior Development 
Company under my signature. In 1913, I made some 
measurements and found the Deschutes Railway about 
four and half feet below the grade of the Oregon ‘Trunk 
on the level stretch of the track above the damsites and 
about five and some tenths feet at the damsite, between 
five and six feet. My measurements differed by about 
a foot from the low water elevation, 715.3, which the rail- 
road company has given heretofore. My low water 
datum was an iron peg driven in the bed rock of the 
Deschutes River, and the Oregon Trunk grade now 
stands 7114 feet above that. I have made computations 
as to the loss of power that would be occasioned by a 
loss of head at the place of these damsites, owing to any 
curtailment of the dam that might be caused by the rail- 
road. 


Mr. Wilson: I object to that, Your Honor, until 
it is shown that there is any right on the part of the 
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complainant to build a dam even 60 feet high. I think 
that this evidence as to the curtailment is out of place 
and I certainly object to it as immaterial and irrelevant 
in this controversy. They have not proved any right 
to go even 60 feet. 


The Court: Let the evidence go in, and defendant 
is allowed an exception. 


The Witness: With four feet loss of head it would 
be practically 1/25 of the power to be developed there. 
That is four per cent. It is a little bit more than that. 

@. Have you made a computation of the amount 
of power that would be developed there with the dam 
60 feet in height, if so you can give the figures. 


Mr. Wilson: I should like to make this objection 
go to all this testimony. 


The Court: Very well. 


A. The amount of power that could be developed 
there would be approximately 75,000 theoretical horse- 
power peak load, which is arrived at by taking as a base 
the flow of the stream of 4350 second feet, which is 
arrived at from such records and knowledge of the 
stream as I have. ‘The minimum flow of this stream is 
considered between 5100 and 5200 second feet at 
Sherar’s Bridge. Making certain deductions for loss 
of water by reason of irrigation of the lands along the 
upper waters of the river, I have taken 4350 second 
feet as a probable minimum flow of the Deschutes River 
at Sherar’s Bridge. That would give a 92-foot effective 
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head to take care of certain pondage losses, which wou!d 
give 45,000, nearly 46,000 theoretical horsepower. I 
have taken into consideration the use of this pond cre- 
ated by the dam to carry the plant on peak loads, that 
is, at the time when power is i most demand. This 
would add enough to bring up the difference during 
peak load to 75,000 theoretical water horsepower. On 
that basis there would be 46,000 horsepower continuously 
for 24 hours without the use of the water in the pond, 
and a maximum available of 75,000 horsepower for 
peak load by using the water in the pond. ‘That is, of 
course, considering the use of flash board on top of a 
60-foot dam, and drawing down the pond several feet 
below the crest of the dam. From an engineering stand- 
point, a 60-foot dam refers to the distance from the 
low water on the down stream side of the dam to the 
crest of the dam as constructed. 

Q. Crest of the masonry? 

A. Yes, the crest of the top of the dam, of the 
overflow. 


On a masonry dam to be built in such a location as 
the one in question, a spillway of about 450 feet would 
be proper, which is the width practically of the level 
bed of this stream and which is very nearly the total 
width of the gorge there. If a dam is constructed in 
that location, taking into consideration the probable rise 
of the river at times of high water, it would require 714 
feet to take care of the recorded floods of the Deschutes 
River at that point, that is, it would require a depth 
of water over the crest of the dam of 71/4; feet to take 
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care of such floods as the records show have occurred 
in recent years. That would be the level of the pond 
above the crest of the spillway. I am counting on about 
30,000 second feet being taken care of by the 71/4 feet 
of depth. I know the recorded floods or the volume 
of water at high water stages, which has been reached 
in recent years, from the U. S. Geological Survey and 
other history which I have gathered at the bridge. I 
cannot state the flow for the different high water sea- 
sons that have recently occurred offhand without look- 
ing at the records definitely. They run from about 
15,000 second feet to about 30,000, that is, the high water 
stage. In my investigation I ascertained that there had 
‘been higher floods than those within the recorded time. 
The United States records go back to about 1905. There 
are no records that I have found beyond 1900. I got 
my information from people who have hved on the 


river covering a period of say 40 or 50 vears back. 
Mr. Wilson: ! object to that as hearsay. 


The Witness: They identified elevation points to 
which the water had arisen, and there were signs show- 
ing the elevation to which the water had reached during 
those floods which I could observe. 


The allowance to be made for caring for flood water 
over the height of dams depends on the character of the 
stream and its history. Where a stream, like the Des- 
chutes, with its ratio of known high water to low water, 
which ratio is very small, and the topography of the 
country from which it draws its water especially at 
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freshet stages, I should allow at least 100 per cent, which 
I did in this case in taking up with the Oregon Trunk 
Railroad the height of the grade. I doubled the amount 
of the volume of known record—that is, I allowed for 
a possibility of a flood of double the amount of those 
recorded, and determined that it would require to care 
for the flood waters approximately a little over ten feet. 
If a flood of 60,000 second feet should come, that would 
cause a depth over a dam with a 450 foot spillway of 
approximately ten feet. 

Q. What is the character of the river bed and the 
sides of the canyon as to adaptability for the construc- 
tion of a dam there? 

A. The river bed and the sides of the canyon con- 
sist of enormous lava flows. So far as can be observed 
they are continuous, that is, no intervening material be- 
tween them. The rock is very hard and firm, occurring 
in layers of different grades or flows. 

Q. What is the character of the road bed of the 
railroad alongside the damsite and alongside the pond 
that would be formed by the construction of a dam at 
this point, referring particularly to the Deschutes Rail- 
road Company’s road bed? 

A. At the damsite the roadbed is a fill, the outer 
edge of which is built upon the old wagon road, the old 
Shaniko wagon road, which itself was built up with a pile 
of rocks and bound together with sagebrush, a thing 
peculiar to all Mr. Sherar’s road construction. Above 
the dam the road is in some places in open cuts, some 
places in through cuts, some places built up on top of 
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fills on rocky bluffs, that is, I mean a bluff 30 or 40 
feet in elevation. The original ground consists of vol- 
canic ash and on top of that was built the fill that made 
the roadbed. In other places along the roadway the 
roadbed or grade is built on top of the soil which is 
light voleanic ash in different points. In other places 
it is solid rock, but there are points in the road there 
that are of the construction I have indicated, light vol- 
canic ash. 


If a dam sixty feet in height were constructed at 
any of the damsites under consideration above the falls 
in the river, the roadbed would be overflowed at times 
of high water, that is, basing on the maximum of 30,000 
foot discharge. In my opinion as an engineer, after hav- 
ing inspected that roadbed, I would consider that if a 
sixty foot dam should be constructed there, certain por- 
tions of the roadbed would be in hazard at all times. On 
other parts of the track, the grade might stay in. 


The effect of the inundation of those tracks and 
the rising and subsiding of the waters over them would 
be that in many cases the tracks or grades would slough 
out into the pond with the rise and fall of the pond. 
If the river should rise to a stage of 60,000 second feet, 
a good deal of track would be washed out and all of it 
would be submerged. All of such power plants as this 
would be if a dam sixty feet in height should be con- 
structed, it is quite practical to use flash boards to raise 
the water at seasons of low water and they are often 
used. Many new power plants with high dams are being 
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constructed with different types to procure the same re- 
sults as flash boards to increase the pondage for storage 
of water and also to increase the pressure. The height 
of flash boards that can be used will depend on the 
design. At Oregon City we usually rose about three 
feet. They could be constructed with suitable framing 
of any reasonable height. It is simply a mechanical 
problem, with ability to loose them at times of freshets 
so that they would either drop down or go down the 
stream. With a sixty foot dam there, six foot flash 
boards would flood the track on the level stretch about 
five feet or something like that on the incline before the 
grade ceases at the damsite. I am familar with other 
power plants that are in operation sending power into 
the city of Portland. The total horsepower that they 
furnish to the city, as nearly as I can determine at the 
present time, is between 60 and 70 thousand peak horse- 
power during December or peak season of the year at 
peak load, that is to say the busy season. During low 
water in the summer they have three steam plants in 
this city that are operated more or less, that is, the hydro- 
electric plants that are now sending power here are 
supplemented with steam power during the low water 
season. ‘The electrical horse power furnished from 
the water power plants during low water season to the 
city of Portland is approximately as follows: Perhaps 
2500 or 3000 horsepower from Oregon City and 14,000 
horsepower from Clackamas—they would have a little 
more than that because they have the ability to carry 
over on the peak there with pondage, but in the total 
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horsepower hours used it would be equivalent to about 
14,000 horsepower, 24 hour power there. On the Sandy 
River I am not quite sure whether they have either two 
or three units in, which would give them in the neigh- 
borhood of about 10,000, not over 10,000 horsepower, 
which they could deliver at this time. The Northwestern 
Electric Company, which is the new company just com- 
ing into the city, could perhaps deliver six to eight thou- 
sand horsepower at low water on the White Salmon; 
not over that. The capacity of their power plant is 
double that. They have two 6,000 kilowatt units there, 
but they have only enough water to run one of them at 
low water. They are delivering 12,000 to 16,000 horse- 
power to the city when they have plenty of water, if 
not used elsewhere. The Oregon City transmission is 
fourteen miles; the average of Cazadero and River Mill 
plant of the Portland Railway, Light & Power Com- 
pany, is about 36 or 88 miles. The Mt. Hood is thirty 
some miles out. ‘The Northwestern power plant is, I 
should say, approximately 60 or 70 miles from Port- 
land. It is practical to transmit electric power the dis- 
tance between Portland and the Sherar’s Bridge power 
site. There are many places where it is transmitted 
greater distances. I have looked over the Sherar power 
site to determine the extent to which the existence of 
the railroad as located there would increase the cost of 
the installation of the power plant. The dam would 
be a cyclopean masonry dam and the best rock to be 
obtained in close proximity to the dam would come from 
the side the Deschutes Railroad is on. That would 
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be one of the items which would entail expense. ‘There 
would be from 20,000 to 30,000 yards of rock used in 
the dam and I suppose it would add half a dollar a yard 
or something like that to handle it unless you are free 
to do as you please along the railroad grade there with 
the shooting and other things. Also the railroad is built 
where the outlets and inlets or pipes of the tunnels would 
have to be. That would necessitate some form of bridg- 
ing at that point. That is true as to both the inlets and 
outlets of the tunnels. That would perhaps cost at both 
places 20 or 25 thousand dollars at least. At the power 
house site there is quite a lot of debris which the railroad 
company has dumped down on the ground. It would 
have to be removed—three or four thousand yards I 
would say offhand, which would have to be carried 
down stream or up stream from the direction the power 
house is in and dumped in the river, because it is enough 
to form an impediment to the tail of it. Most of that 
debris is large rock, pieces weighing from a ton up and 
down. ‘They were thrown over the grade or over the 
bluff at the time the railroad was built, dumped right 
down, filled up the wagon road and let it fall over the 
bluff, that is, the old Grass Valley wagon road. They 
were placed there ‘by the railroad company at the time 
of construction. ‘here is room enough between the rail- 
road tracks and the river at the power site to build a 
power plant, that is, a power house and to take eare of 
the outlets and inlets to the tunnels. My recollection 
is that it is less than 150 or 250 feet wide. It would be 
necessary to remove that rock before the site would be 


248 Eastern Oregon Land Company 
(Testimony of James R. Thompson) 


available, and the expense would be in the neighborhood 
of $2500 or $3000. 

Q. State whether the railroad made any change in 
the location of the Grass Valley wagon road at the power 
house site. 


MR. WILSON: I would like to object to this, 
there is no allegation in the complaint that would war- 
rant any such testimony. ‘There is nothing in the com- 
plaint about changing the Grass Valley wagon road 
and it is certainly outside the issues in this case, 


THE COURT: You can answer the question and 
an exception is allowed. 

A. The cost of making the change would be be- 
tween $16,000 and $18,000. 


The road as now reconstructed follows the bench 
grade below the old road, I should say 30 or 40 feet 
lower down, and passes through the ground on which 
the power house would be constructed and the other 
accessories of it. In order to make the power site avail- 
able, it would be necessary to build the road from where 
the Shaniko road crosses the railroad grade and carry 
it above the railroad up there around Buck Creek and 
across it at that point and there join the Grass Valley 
road. When I was at the power site in November or 
December, 1913, I observed that there were fences along 
the right of way above and below the damsite. The 
railroad company has fenced the land adjacent to the 
‘-vyater’s edge in places. If the railroad company were 
to claim and obtain a right to prevent the flooding of 
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the land that it has fenced, it would not be possible to 
construct a power installation there extending more 
than a little beyond the natural fall of the river, that 
is to say, 1t would confine the power plant to the natural 
fall of the river. ‘The railroad company has built a 
building on land of the plaintiff in controversy here at 
the station where the Shaniko road crosses the track 
going down to the Sherar Bridge, and also a fence on 
the east side of the railroad track. The width of the 
right of way which has been fenced in varies, running in 
places up to several hundred feet, I should judge. I 
am familiar with all the streams capable of affording 
commercial water power within the zone which might 
be made tributary to the city of Portland. I do not 
know of a stream on which it would be possible to de- 
velop any amount of power that I have not been on, 
and I have been engaged in the examination of such 
streams for a good many years. The power site on the 
Deschutes River at Sherar’s Bridge in controversy here, 
is one of the largest possible developments that is trib- 
utary to Portland; one of the very largest, that is, in 
one development. As a basis of comparison of minimum 
and maximum flow of other streams which are used for 
power purposes, the ratio between the maximum flow 
and the minimum flow of the Willamette River, for 
example, is about one hundred to one, that is to say, the 
volume of water at high water is one hundred times what 
it is at low water. The minimum flow of the Willamette 
River is a little less than that of the Deschutes and the 
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Deschutes River in a year approximately has twice as 
many acre feet. 


MR. WILSON: I would like to object to this line 
of questions on the same basis as the objection I have 
made heretofore, that there is no evidence in this case 
to warrant testimony as to the possible development at 
this point because they have shown that they have no 
right to develop to the maximum or even to 60 feet at 
this pomt, and I move to strike out all the testimony of 
the witness to the effect of the highest possible develop- 
ment, and I would like to object to all this line of testi- 
mony. 


The Witness: The Willamette River, I should say 
offhand, runs at low water between 2500 and 4000 sec- 
ond feet below the influx of the Clackamas. 'The Clack- 
amas has from 600 to 700 second feet minimum flow, 
and the ratio of maximum to minimum of the 
Clackamas is 50 to 1. The ratio of maximum 
and minimum of the Deschutes River, as far as 
the recorded years go, is6 to 1. The fact of 
the small difference between the maximum and 
minimum flow regulates the hydraulic possibilities 
of the stream in variation of head, in the expense of 
taking care of excessive flows and in the continuity of 
power, the small variation being advantageous. I*or ex- 
ample, the best comparison is between the Willamette 
and the Deschutes. In the Willamette River, on ac- 
count of the excessive runoff at certain times, the head 
is practically lost so that but little power can be de- 
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veloped except by a double set of turbines, thereby 
doubling the hydraulic cost of development. In the 
hydraulic plant at Oregon City there are two sets of 
turbines, one for high water and one for low water. At 
times the high water drowns the power. I was thirteen 
years with that company; five as superintendent. The 
great rise involved is very disadvantageous to the power 
plants. I do not know of any other power sites within 
the Portland zone affording better opportunity for the 
manufacture of power than is afforded by this site 
under consideration. I have made computations to as- 
certain the cost per horsepower of an installation which 
would deliver the power from that site to the city of 
Portland. On a basis of maximum capacity of the plant 
for power delivered at Portland to be 44 to 50 thousand 
horsepower, it would cost approximately $90 per horse- 
power—in the neighborhood of four million to four and 
a half million dollars for for complete development of 
power delivered here. That would be a very low unit 
cost compared with the plants already installed. 


On the Clackamas plants I know approximately the 
cost of production per horsepower. It runs from $150 
to over double that. To manufacture the power and 
transmit it to Portland from the plant on the Deschutes 
would require a rate per horsepower annually, to cover 
all charges including the interest charges on the cost 
of construction of the plant, of approximately $15. I 
cannot state definitely at this time the amount of steam 


power that manufacturing plants here are using outside 
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of that used for generating electricity, but at the last 
investigation I made here two years ago, over 10,000 
horsepower were being so used, and there is perhaps 25 
to 80 thousand horsepower created here by steam and 
converted into electrical energy. The cost of creation 
of horsepower here by steam is sixty to seventy dollars 
per horsepower per year. I prepared the map or blue 
print which accompanied the filing of the Interior De- 
velopment Company on the water power at the falls 
above Sherar’s Bridge, plaintiff’s exhibit 19, as engineer 
for the company. I would not consider as engineer for 
the company that an elevation of 64.5 feet of the railroad 
track at that point was sufficient to permit of the con- 
struction of a sixty foot dam there. With proper 
allowance to take care of the flood waters, there should 
be an elevation of seventy feet for the grade of the rail- 
road, which corresponds practically to the grade of the 
Oregon ‘Trunk. 


I have been employed frequently during years past 
to investigate and report upon the value of water power 
property in this part of the country, have done prac- 
tically nothing else for the last ten years, investigating 
and reporting on them for the physical and practical 
values of development. 

Q. Do you know the market values of such prop- 
erties as the one in controversy here? 


MR. WILSON: I object to that, your Honor. 


THE COURT: He can answer the question; I 
don’t know what it has to do with this case, though. 
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A. I would consider the Sherar property worth 
half a milion doHars to the company that is going to 
develop it. 


CROSS EXAMINATION. 


I am employed, I presume, by the Eastern Oregon 


Land Company—the Interior Development Company. 
I have given directions for a number of years to the 
development work claimed to be carried on there. I 
have given orders and directions for the men doing the 
work up to recently, at least. Exhibit 28 shows ap- 
proximately the development of the work as it existed 
in the summer of 1909. The work shown m that ex- 
hibit is on the east side of the river, that is, on the same 
side as the line of the Deschutes Railroad Company. 
The work shown there is approximately forty feet above 
the up stream side of the dam as laid out by me. 


Q. Under what plan of development, Mr. Thomp- 
son, was that work being done? 

A. The rock was pulled out so that we could ulti- 
mately examine there thoroughly the bed rock at that 
point, and there was debris from scalping the sides, and 
debris on the rock on which we expected to build the 
dam. We had from one to half a dozen men employed 
there. 

Q. And for what period of time? 

A. Why, as I recollect this work, the men were 
working on there in 1906 down to the present time; not 
altogether at this particular place, but what is originally 
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—or what is known as the Kelly development, as we term 
the island development there. 

Q. Then this work has no reference whatever to 
the plans you have been discussing, the plans of J. G. 
White & Company? 

A. Not to my knowledge. They are the Interior 
Development Company’s plant. 

Q. And this work has no reference to any dam 
except for recognizance purposes? 

A. No, sir. 

Q. And wouldn’t be a component part of any dam? 

A. It would. It wouldn’t be a part of the dam. 
It is simply a fill there so that we can, when we want 
to, have a place to work on to protect us from the 
water. I cannot say offhand how much work has been 
done there since that was put in. We have worked on 
both sides of the river and a lot of the work we did 
the railroad company filled up. Defendant’s exhibit 
32 shows the same work as exists today. 

Q. How much more work has been done on De- 
fendant’s Exhibit 32 over and above what is done on 
Defendant’s Exhibit 28? 

A. On account of the view being upstream and hiding 
the place where the excavation is, none of the work can 
be shown, what has been done on either of those places. 


Defendant’s Exhibit 34 shows additional work. It 
shows the work scalped up towards the fill of the old 
Shaniko road. Some of this has been done since 1909. 


I cannot say definitely how much. Some of it was 
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done about a year ago and some previous to that. I 
cannot state how much. There was about two years, 
as I recollect, between 1909 and 1910, that I was not 
on the ground. To the best of my knowledge, work 
has been done there continuously since 1909. JL cannot 
state as to how many men have been employed con- 
tinuously there, and I cannot state definitely as to how 
much work has been done since 1909. I do not know 
how much money it cost. The books of the company will 
show. There have been men there continuously at work. 

Q. But there has been no work, up to the present 
time, with reference to constructing any permanent dam 
at that point? 

A. There has. 

Q. Where is it? 


A. On both sides of the river, the bed rock has been 
scalped and cleaned. 


Q. When was that done? 


A. That work was started in October, the latter 
part of October, 1908. In connection with that there 
were surveys made for running a canal from the top of 
this 60-foot dam to the ground above the power house 
site. We dug test pits, ran lines, took slope measure- 
ments. I think, if I mistake not, part of it 1s shown 
in this application here; and more or less of that work 
was obliterated when the Deschutes Railway was built. 
They filled in——The only work that has been done 
since 1909 has been cleaning out at the damsite, to my 
knowledge. That was done under my direction. 
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@. Now will you kindly produce the plan under 
which that work was being constructed? 

A. There is the sketch and the original filing. 

Q. Where is the plan of the dam? 

A. I don’t know. I may have an office copy and 
I may not have. 

Q. Who gave you this plan for construction? 

A. I made a report to Mr. Welch at the time this 
was talked over, a 60-foot dam, and gave him a cross 
section of it, sketches of it, and it was decided on at that 
time. 

There was no contract ever entered into. We were 
doing all the work there ourselves at the dam. 

Q. Did you have detail drawings of this dam? 

A. [fad sections as far as we could develop them, 
cross sections of the river; that is what slopes and sides 
had to jut in the river channel. 


Since I have been under the direction of the East- 
ern Oregon Land Company, I have been continuing 
under the same plan. ‘They never advised me that they 
had adopted that plan. 

@. You were working sort of at random without 


any 
A. No, sir; just ordered me to continue it, that 


is all. 
Q. Well, where was the power house to be under 
that plan? 


A. It would be the same power house as shown in 
this filing here; located some distance below the bridge 
there, on the east side of the river. 
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That is, in the north half of the southwest quarter 
of section 35, Just about half way between the forty 
line. There is a bluff there. ‘Phat is, a ridge of basalt 
very pronounced, fairly level, sheer into the water at 
that point; below one or two indentations of the bluff 
follow until you get to Buck Hollow, and the power 
site is located approximately on the sixteenth section 
line between the northeast quarter and the northwest 
quarter of the southwest quarter of section 35. That 
is the pomt where all the debris was thrown over the 
side of the hill by the Deschutes Railroad Company, 
and that is the plan that the men have been working on 
for this length of time. The dam site is in section 3, 
township 4, range 14, and the power site is in section 
35, township 3 south, range 14 east. 


The intention is to run the water from the dam 
down in conduits on to section 35. I was last up there 
in June, 1913. JI have checked up the work that was 
being done there to see how the men were progressing. 
It has not altogether been completed. 

@. How much longer do you anticipate it will 
take? 

A. It would depend on how fast they would work 
and whether we could get under the Deschutes Railroad 
grade to see how far we would have to go in for bed 
rock. 


I do not know whether the men are working at the 
present time. I couldn’t say that but I presume they 
are. ‘The large house shown in Exhibit 17 is known as 
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the Sherar residence. Defendant’s Exhibit 17 shows the 
general lay of the land above the falls, and the develop- 
ment work that was done there approximately in 1909. 
Defendant’s Exhibit 31 shows the Oregon Trunk station 
on the west side of the river; the Deschutes station is 
located below the falls. The Oregon Trunk is above 
the falls about a mile, I should say. There is about a 
mile or a httle more difference between the two stations, 
may be more, one and a half miles. Defendant’s Ex- 
hibit 30 shows the falls of the Deschutes River. The 
falls are below the proposed dam location. I think the 
corner here shows where I found the bed rock and went 
up and secalped out. It is approximately 600 to 1000 
feet above the falls to the Interior Development Com- 
pany’s damsite. The fence shown in the exhibit is the 
fence built on the lower side of the wagon road on the 
Shaniko grade, that is the grade that is put in to take 
the place of the Shaniko grade by the Deschutes Road. 
That was built by the Deschutes Railroad Company, 
to the best of my knowledge, and the fence also. It 


seems to be in pretty good shape, well painted. 


Defendant’s Exhibit 29 shows the Interior Develop- 
ment Company’s damsite on the east side of the river. 
That is where the bed rock has been scalped out up to 
the T'ygh valley road and above it; there is the scalping 
that shows there, and that is the wall scalped out, filled 
right out into the river here to stop the break of current 


there. 


Defendant’s Exhibit 15 is a closer view of the falls. 
Defendant’s Exhibit 14 is a view of Sherar’s Bridge. 
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I don’t know what date though. Defendant’s Ixhibit 
13 is a view of the same point. Likewise Defendant’s 
Exhibit 11. That is a view of Sherar’s Bridge, barn, 
house, and the old blacksmith shop. The road on the 
left of the fotograph is the Grass Valley road, leading 
towards Buck Hollow. ‘That is the same one that now 
goes through the power house site. At the point shown 
in the exhibit it has not been changed, but under the 
old construction it wound up the top of the bluffs and 
went along, I should judge, approximately 50 or 60 
feet above where it is now at that point. That is a fair 
representation of the road and the condition of it as it 
existed at that date, and the road all the way up the 
hill was approximately the same. It was a macadam 
road where it was not the natural bed rock. Exhibit 33 
is where we piled up dry wall to dump the rock behind 
on the west side of the Interior Development Company 
damsite. That is over on the Oregon Trunk side. That 
is the Tygh Valley road there. ‘This work was started 
in October, 1908. I cannot say when the rock piling 
was done. It was done at different periods along there 
as it accumulated, and part of it was from rock that was 
thrown down at the time of the construction of the 
Oregon Trunk road. We had it all cleaned out at that 
time, and then had to remove an immense quantity of 
rock to get down to bed rock again. These exhibits 
show practically all the development work that has been 
done there up to the present time, except the work that 
has been covered up in some places by the railroad 
grades, etc. The river washed out part of the work; 
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only once, however, to my knowledge. On the east side 
part of the pile was washed out. The half a million 
dollar valuation given by me on the Sherar property 
referred to the Sherar property as it existed in 1909, 
and as now claimed by the Eastern Oregon Land Com- 
pany. I am unable to state definitely how far up the 
property extends. In stating my estimate, I am con- 
sidering the property as a hydraulic development. I 
cannot state how high a dam could be built at the dam- 
site without throwing the water back beyond the Sherar 
property. 

Q. I will hand you defendant’s exhibit C for identi- 
fication and ask you if it should develop that the Sherar 
property along the river ended at the south line of the 
northeast quarter of the southeast quarter of section 9, 
what height of dam would you say could be constructed 
at the Sherar damsite? 

A. I do not know. 


A. I have run levels, or have had levels run, and 
a 70 foot contour made to where the 70 foot contour 
met the fall, the natural fall of the Deschutes River, 
some place at or about what is known as Oak Springs, 
and I have never considered it from any other point of 
view. 


The 70 foot contour line goes back about three 
miles. That would flood the land on sections 3, 10, 9, 
17, 16 and 21, all in township 4 south, range 14 east. 
That is, it would be 60 feet plus 714 feet under a 30,000 
second foot discharge. There might be a little bit in 
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Section 8, and it would back the water up in White 
River, too. 

Q. If it should develop that the Eastern Oregon 
Land Company had no rights further south than a point 
in Section 9, the right to construct a dam would be 
very much curtailed, would it not? 

A. Ido not know. 

I have seen a good many maps prepared by the 
United States Geodetic Survey. I have used them in 
connection with my examination of some properties. I 
presume the figures marked 719, 721, 725, etc., together 
with arrows pointing to the river, represent either the 
mean low water, or low water level at that point, as 
determined by the United States engineers. 


The datum referred to in the United States survey 
as so many feet at various points on the river is not the 
same datum used by me. 

Q. What did you find the elevation of the low water 
at the damsite to be? 

A. I assumed it there, having no base to work from, 
an elevation of 700 feet at one point, I think, as I recall 
it. It was a stone that we could refer to for the founda- 
tion of the blacksmith shop, and from that worked both 
ways. ‘There were no benches at that time carried into 
the country, so I simply assumed the elevation of the 
river there. We could equate that at some future time if 
we choose to. 


I have never equated it with reference to the line, 
My elevation was done with reference to low water mark 


262 Eastern Oregon Land Company 
(Testimony of James R. Thompson) 


as I established it myself. ‘There was no established 
water mark on the river at that time to my knowledge. 
The top rails of the Oregon Trunk line were 71.5 feet 
above the low water mark as I determined it. The 
Deschutes Railroad is 5.67 approximately lower right 
at the damsite of the Interior Development Company. 
Defendant’s Exhibit C for identification, shows the dif- 
ference between the two lines exactly as I found it to be. 
250 feet further up I found it to be 414 feet difference. 

Q. Now, it is entirely practicable to construct a 
dam there with flash boards. 

A. Why, I have always figured on building this 
60 foot dam with flash boards. 

Q. And there is no reason why flash boards should 
not be used at an elevaion lower than 60 feet, is there? 

A. ‘That would depend on the construction of your 
flash boards. 

@. Well, there would be no difference in the con- 
struction part of it from 58 to 60, than from 60 to 62, 
would there, above the low water? 

A. It would depend on the purpose for which you 
were going to use those flash boards. 

Q@. Wouldn’t the flash boards maintain the water 
at that elevation just as well as two feet higher? 

A. If they were mechanically constructed so that 
they could stand the wear and tear. 


There are a dozen ways by which the flood waters 
of streams are taken care of at adam. The use of flash 
boards is not altogether a common practice. I heard 
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Mr. Welch’s testimony this morning that he contem- 
plated taking care of the water there by means of gates 
or flash boards. 

Q. And that is a practical method, is it not? 

A. Well, that would depend on to what state you 
were going to take care of it, and whether you were to 
take care of a drift and the like, which ts at times in 
the Deschutes River. 


I have seen logs two feet in diameter and 40 or 50 
feet long, along the river bank at times. Above Sherar 
Bridge there at one time, the Indians for several years 
got their fire wood from one pile. There is very little 
drift wood in the Deschutes, however, compared with 
other streams. 


It would be practical on a small sized dam to use 
gates in the bottom of the dam to take care of flood 
waters. Of course, you could build stony gates or some- 
thing like that, possibly, at a large expense. I have 
seen sketches of a syphon dam. ‘That is not, to my 
knowledge, coming into use to any great exent. I have 
examined it only enough to realize that it is something 
of a freak. I can see it might be stopped up with logs 
and drift. 

Q. Well, the end of the syphon is below the sur- 
face of the water, isn’t it? 

me «Yes. 

QQ. If that syphon is low enough, how does it get 
stopped up with logs? 


A. Suppose a sawyer was floating down stream; 
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that is, a tree with its roots submerged; usually the lighter 
part of a tree is buoyant and above water; it would be 
very apt to get into the opening of the syphon. 

Q. That sort of thing is hable to cause trouble with 
most any dam? 

A. No, not if the dam is well built. It might ride 
the crest of it until that could pull it off, or might go 
over. 

I have never seen any of these sawyers floating 
down the river. I have seen some on the bank that 
have been deposited there. 

I have read the J. G. White & Company report. I 
don’t know whether I have examined the Whistler re- 
port more than some discussion that has come up on it. 
Whistler’s report provides for a power plant on the 
west side of the river on three of the alternative plans. 
I would not say that it is entirely feasible to construct 
a power plant on the west side of the river. 

Q@. You think Mr. Whistler’s report then is not 
well considered? 

A. Well, doctors differ; so do engineers. 

It depends on the personal equation. I do not know 
the extent of Whistler’s experience. I understand he 
has had considerable experience in large construction 
for the government. I know him by reputation. I know 


he has been with the Reclamation Service. 


REDIRECT EXAMINATION. 


The construction of any style of dam which would 
undertake to care for the flood waters in emergency, 
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would be very expensive. It would require a great deal 
structural steel, hoisting devices, controlling devices, 
that 1s, whether it was a needle dam or a stony gate dam, 
or wicket gate, or bear trap. Numerous devices have 
been used for that purpose. Money could not be stinted 
on in its construction as it would absolutely have to 
operate; it would have to be built without regard to 
money, with just the one idea of operation, so it could 
operate. There are two types of flash boards used. 
The type that I had in view for use on this 60 foot dam 
was a cheap construction, using possibly 1 x 12 lumber, 
with a small angle or ledge put in on the top of the 
dam, and posts about 3 or 4 feet high, and boards put 
in, made of perhaps 4 x 6 or 4x 4, not heavier than that, 
with cables running through that so that at any time the 
flash board could be wrecked if they were not wrecked 
by a raise in the height of the river. At Oregon City 
we raise the river three feet with similar construction. 
There the river wrecked it or it was easily started by 
pulling a few props. 


It would be practical to construct flash boards that 
would take care of the flood water question, if the ex- 
pense were not considered. 


About 33” of the Deschutes River—about 16 or 17 
hundred second feet, originates above Bend. That would 
be, say three-tenths. If that were all diverted for irriga- 
tion purposes, according to my experience as an engineer, 
I would say fifty per cent of the water would return 
to the channel, or the flow of the river would not be 
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diminished by over fifty per cent by that diverted. In 
other words, it would be taken out of the river in the 
earlier spring season and when the water already in 
the ground was running back into the river from the 
irrigated sections, that would continue the flow when 
irrigation had ceased and the water returned. The best 
example I know of that is the Umatilla River. i meas- 
ured the river in 1906 or 1967. I think it was eleven 
second feet at Umatilla River mouth. Since the irriga- 
tion projects have been developed along the river, there 
are something over 115 or 120 second feet—I would not 
say just exactly the second feet showing. They are now 
developing what is known as Irrigon, which was a waste 
on account of lack of water before these other irrigation 
schemes like the Hermiston or other irrigation projects 
were carried out, that is the diversion of water on_the 
upper river for irrigation has in this case inereased the 
low water flow at the mouth of the river. The ground 
to a certain extent acts as a storage and lets it out 
gradually and uniformly. If storage works should be 
placed on Crooked River, there would be more water 
in the Deschutes than ever before at low water season. 
There is very little water, only a few second feet, in 
Crooked River at low water as it is now. It practically 
goes dry until you get to the mouth of the river, where 
there are local springs. If there were extensive storage 
works on the upper waters, the seepage would increase 
the flow. 


In the Sherar Bridge location we are somewhat 


favored in deciding on the dam site as to making super- 
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ficial examinations, compared with many other places. 
The river has eroded within a thousand feet below the 
dam so that at low water stage approximately 19 feet 
below the table rock of the stream above the falls, and 
at the power house rock nearly 50 feet below may be 
seen by looking into the water. ‘These basalt layers are 
fairly uniform in place and in grade, and from that a 
very good idea of what you may expect to encounter may 
be obtained. So far as it appears, the rock is admirably 
suited for the foundation of a dam. ‘There are no 
fissures or seams of any serious consequence that can be 
observed. 


RECROSS EXAMINATION. 


I have not in recent years examined the damsite of 
the Eastern Oregon Land Company further down the 
river or what is known as the Moody site. I would not 
say that the lower site is as favorably located from a 
power standpoint as the Sherar site. The quantity re- 
quired to build the dam would be much greater. They 
can get a great deal more head at the Moody site and 
could develop power directly in proportion to the dam. 
I am familiar with the government damsite between 
the Moody site and the Sherar site. In 1906 or 1907 
I made a report to the Reclamation Service for develop- 
ing the government site for pumping water on the 
Umatilla Irrigation Project. That is a good site. The 
only thing, at both of these sites every foot of fall is 
developed by the height of the dam. ‘There is no natural 
development. The Moody site can develop approxi- 
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mately 140 feet and the government site, according to 
my recollection, can develop about 85, but I believe they 
have a right to move the railroad or something there. 


In connection with the storage up the Deschutes 
River, the plan is to take water out during the flood 
season and whatever water they take out will decrease 
the flow at that time so much. 

Q. And that would decrease the likelihood of the 
high water that you have been referring to? 

A. That would all depend on the rate of flow at 
which it was taken out, and whatever they took out would 


reduce the water in flood season just so much. 


H. C. STODDARD), being sworn, testified on be- 
half of the plaintiff as follows: 


I am division superintendent of the California & 
Oregon Power Company at Medford. Ihave had about 
ten years experience with that company and its predeces- 
sors, the Rogue River Electric Company and the Condon 
Water & Power Company; was also one year with the 
Citizens Light & Traction Company at Salem; about 
two years with the La Grande Light & Power Company 
of La Grande, Oregon, and about one year at Moscow, 
Idaho. The company with which I am now engaged 
operates one power plant at Gold Ray, Oregon, and one 
at Prospect, Oregon, besides plants in California. My 
connection has been mostly with the Oregon plants. I 
am an engineer. I have done both construction and 


operating of various plants. 
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I was asked what additional cost there would be to 
transmit the power approximately 80 miles to Port- 
land, using the J. G. White & Company estimate of 
$2,932,000 for 40,500 horse power peak, and I estimated, 
transmission line $350,000; transformers, $160,000; or- 
ganization expense, $10,000; discount on securities at ten 
per cent, $345,210; interest during construction, esti- 
mated time two years, average time one year, at five 
per cent, $189,865, making a total of $3,987,175. This 
does not include any cost of real estate, cost of water 
rights or preliminary development expense. I think the 
preliminary development expense is included in the J. 
G. White & Company estimate. Fixed charges on an 
installation of this kind could not be very well less than 
five per cent bond interest and four per cent deprecia- 
tion. I think that would be the very least estimate that 
could be made. The actual cost of operation of the 
company that I am connected with, operating a much 
smaller plant, is $2.85 per horse power per year for 
generating, and $1.85 per horse power per year for 
transmission. The expense would be much less per horse 
power on a larger plant. Assuming a cost of $4.70 per 
horse power a year for generating and transmitting, and 
$2.00 per horse power a year for general expenses, taxes 
and miscellaneous expense, and $10 per horse power 
per year for interest and depreciation, it would make 
a cost of $16.70 per horse power per year, as the cost 
per horse power from a power plant built on the estimate 
of J. G. White & Company with the items for its com- 
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pletion that I have estimated, delivered in the city of 
Portland. 


I have a published rate schedule of the city of Seat- 
tle, Lighting Department, showing the rate for power 


in quantities over one hundred horse power, one-half 
cent per connected kilowatt per month, but if the power 
was used continually, or at 100 per cent load factor, 
it would amount to $32.65 per horse power per annum. 
The diversified character of the load frequently enables 
power producers to sell power for a great many kinds 
of uses at different hours of the day. Some of the short 
time power is sold at a very much higher rate than the 
long time power. 


I have a published rate sheet for the city of Portland, 
as published by the Portland Railway, Light & Power 
Company. Their rate—it is called their Schedule L 
for wholesale power—the rate is given as a primary rate 
of $1.25 per month, per kilowatt of five minute demand; 
the selling scale of the first 1,000 kilowatt hours per 
month, two cents; next 2,000, 114 cents, etc. I estimate 
from this rate that 1,000 horse power would cost $46.78 
per horse power per vear at one hundred per cent load 
factor, or at 60 per cent load factor, $34.62 per year. 


There are some recently published statistics from the 
Bureau of Census, that the output of all stations by 
kilowatt hours in the United States increased 358 per 
cent from 1902 to 1912; for Oregon 232 per cent during 
that time; in the state of Washington 261 per cent; in the 
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state of California, 1044 per cent; and in the state of 
faaho, 2207 per cent. 


Defendant objected to testimony for the states of 
Washington, California and Idaho, as outside the range 
of this market. 


The Witness: Respecting the practicability of using 
flash boards at the damsite under consideration here, 
the pressure against the flash board one foot wide and 
five feet high, would be approximately 750 pounds. I 
have had some experience with flash boards and I per- 
sonally would not recommend flash boards more than 
four or five feet high unless they were of very heavy 
structure to carry that pressure across the dam. The 
way they are usually constructed, the top of the flash 
board has to rest on a structural steel of some kind which 
is four or five feet above the dam in proportion to the 
height of the flash boards, and the supporting timbers 
in times of flood catch the drift wood and become a 
source of danger. Another thing, in ease of a rapid 
rise of the river, it requires quick work some times to 
get the flash boards off. From my personal experience, 
I would not consider it practical] for such a situation 
as is present here to go above four or five feet with flash 
boards. 


In engineering parlance, a dam 60 feet in height, or 
a dam 60 feet above low water, means that there is 60 
feet from the base of the dam to the crest, measuring 
from low water—I mean to the crest of the dam. 
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I never head of any difference of opinion among 
engineers on this matter. I would consider a dam 60 
feet high one that raised your effective head 60 feet. 
Very few dams are of the same height all the way across. 
They are generally set in a V-shaped depression in the 
bed of the stream, and I would consider a sixty foot 
dam one that increased vour head sixty feet at that 
point. Any dam that would increase your effective head 


sixty feet from low water is a sixty foot dam. 
I have never been on the Deschutes River at all. 


Q. What data do you have to make your figures 
Onetiere 4 

A. I was simply asked to make some figures on a 
transmission line and transformers. I did not examine 
the route over which this transmission line would go, 
or the difficulties of getting materials in and out. 

Q. Then how did you arrive at your figure of $350,- 
000 for transmission line of 100 miles. 

A. From other transmission Imes that I have 
built. 


I have constructed some over rather rough ground. 
The step-up and step-down transformers are the trans- 
formers which raise the voltage from the voltage gen- 
erated at the power plant and steps it down into the 
receiving end to increase the voltage on the transmission 


line, and reduce the losses in transmission. 


I could not say how much, under the Portland Rail- 
way, Light & Power Company’s tariff, would be paid 
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by a line like the Southern Pacific Company per horse 
power, as I do not know how many horse power they 
would use. I have seen some estimates of railway en- 
gineers, by which they said they could pay three-quarters 
of a cent per kilowatt hour for power and electify roads 
at a profit. The Portland Railway, Light & Power 
tariff, from which I figured, is the cheapest tariff that 
I have been able to find published in Portland. ‘The 
largest wholesale amount that is given in this tariff is 
$34.62 per year on a sixty per cent load factor. That is 
the rate on the Jargest quantity provided in the tariff. 
I am now in Southern Oregon, Medford. We have 
one plant of seven thousand, one of two thousand, and 
we are building a large plant of about twenty-five thou- 
sand horse power. We have 275 miles of transmission 
lme in Oregon and California. We have No. 0 wire. 
With reference to the distance of the distributing line, 
we have one plant which is 42 miles distant from the 
nearest point on the main line, which furnishes power 
for the greater portion of Jackson and Josephine 
counties, Oregon. 


I believe electrical power has been transmitted suc- 
cessfully a little over two hundred miles. It has been 
successfully transmitted at 110,000 volts, and I think 
it could be transmitted over one hundred miles with less 
than ten per cent loss. The amount of loss depends upon 
the voltage. I am familiar with constructing trans- 
mission lines over some very rough country. I have made 
estimates and then carried out plans. We have been 
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able to build a good many lines in the last five years 
where the actual cost was very close to the estimate. 


GEORGE L. DILLMAN, being sworn, testified 
on behalf of the plaintiff as follows: 


I reside in San Francisco, and I am a civil engineer; 
I am familiar with the engineering features of hydro- 
electrical development for power. I was eight years 
connected with the Willamette Pulp & Paper Company 
at Oregon City. In 1896 to 1900 I examined a great 
many water power possibilities in Oregon and Wash- 
ington. In California I have been in consultation with 
various companies—Great Western, the Pitt River 
Company, the Northern California, and some others. [ 
have had considerable experience also in railroad con- 
struction work. My work is that of a construction 
engineer generally. In 1890 I helped build the Union 
Pacific extension from Portland to Puget Sound, and 
at that time had charge of the work from Kalama to 
Centralia. After spending two million dollars, that 
work was knocked off. Prior to that I had been with 
the Union Pacific for several years on various parts of 
their line. I finished the Astoria road as the contrac- 
tor’s engineer. I was chief engineer of the Western 
Pacific during the promotion period and up to the 
finishing of the location and purchase of the right of 
way. I was chief engineer of the Nevada Northern, a 


railroad in Eastern Nevada. 


In November of last year I inspected the land in 
controversy here and the railroad of the defendant com- 
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pany as constructed thereon. I did not personally run 
any levels but I saw that they were run and have taken 
it for granted that they are right. They seem right, 
and the Deschutes road is about four and one-half feet 
below the Oregon Trunk on the level stretch of grade 
on which the road passes above the proposed dam of 
this power company, which is after the Deschutes Rail- 
road reaches its maximum height at that point, 200 or 
300 feet above the White & Company damsite. I think 
it is more than that; I think it is 500 or 600 feet. The 
profile shows the point. 

Q. State what effect the construction, existence, 
and maintenance of the Deschutes Railroad, as you 
found it constructed, had upon the value of this power 
site, giving the elements, figures, and all the various 
ways in which it effects it. 


Mr. Wilson: I would like to reserve the same ob- 
jection to this testimony that I have before. 


The Court: Go ahead. 


A. The initial power possibilities at this point were 
very great. The low water flow is large. ‘The flood 
volume in proportion to it is small. There is very little 
drift and no sign of serious ice. Part of these possi- 
bilities were killed by the trade with the Oregon Trunk 
Railroad, hmiting the height of the dam to about sixty 
feet. The construction of the Deschutes Railroad has 
further cut down the power possibilities at this point 
about five per cent below what was possible as permitted 
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by the construction of the Oregon Trunk. The main 
thing, however, is the liability of the power company in 
case they have to build with regard to the Deschutes 
Railroad. If the railroad company has a right to be 
in its present position, and the power company has to 
respect that right, as at present occupied, the power 
company could not develop its power for a great many 
vears, if ever. If, on the other hand, the power company 
has a right to develope, and the responsibility of fric- 
tion with the railroad company is entirely to be borne 
by the railroad company, the damage to the power de- 
velopment amounts to five per cent of the power, plus 
the extra cost of construction by reason of the railroad 
being there. The first possibility, entire responsibility 
in the matter, means that the power possibility is worth 
very little at present and it is hard to estimate when it 
would be worth developing. 

@. You mean if the power company is to have the 
responsibility of caring for the safety of the railroad? 

BX ES, 

If, however, the railroad company takes the respon- 
sibility of its being flooded, the five per cent element 
is eliminated. This can be obviated by extending the 
gradient further south, raising about three miles of the 
Deschutes Railroad, and protecting it for one hundred 
feet next the dam with a retaining wall. I would esti- 
mate $10,000 for the retaining wall and $70,000 or 
$75,000 for raising the grade for those three miles. 

Q. How high a dam, Mr. Dillman, could safely be 
built at the point in question, in your Judgment, as the 


vs. Deschutes Railroad Company 277 
(Testimony of George L. Dillman) 


railroad is now constructed, if the power company is 
compelled to build a dam which will leave the railroad 
safe? 

A. The railroad is endangered in two ways, build- 
ing a dam so high as to flood the track, and a dam of 
any height, it would soften the banks and possibly en- 
danger the road in that way. 


I made a casual examination of the road bed of the 
railroad by walking up and back over the railroad. It 
is located on the canyon side. The banks seem fairly 
stable now. ‘The cuts are practically all in rock. The 
raising of the grade would be a change of location by 
throwing the line further into the hills on the fill. The 
profile which is an exhibit here, will show what propor- 
tion of the grade is built by filling out with loose rocks 
and dirt, making the grade on the canyon side. 

Q. Is the construction such as would be safe if 
inundated through the rise and fall of the water, if a 
dam were built such as would cause the tracks to be 
inundated ? 


A. I think if we riprap it in some places, it would 
be safe. But that is merely an opinion, and the fact 
might develop otherwise. Just what is in those banks 
I do not know. They seem fairly good. It is an or- 
dinary piece of ground. 


To take care of a flood of 30,000 second feet, with 
a dam at that point of the width called for in J. G. 
White & Company’s report, the water would be above 
the crest of the dam a little less than 71/, feet. The 
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allowance made in good engineering practice for caring 
for floods all depends on the length of the records. If 
the records go back for many years, 25 to 30 per cent 
would be enough to add to the biggest known flood to 
allow for possibilities. Where the observations go back 
only a few years, you would double it, and in some 
eases even treble it. When the Portland and Puget 
Sound Railroad was being built, considerable money 
was expended in going way back and getting the records 
of the high water of the Columbia so as to lay the grade 
line above that point, and this was very carefully done. 
In 1894 they had a flood that went over that mark some 
four or five feet the whole length from Vancouver to Kel- 
so. A considerable margin should always be allowed for 
something above what is known in the way of floods. 

Q. According to your computation, as I under- 
stand, there should be an allowance of 714 feet to take 
care of a flood of 30,000 second feet at that point? 

A. I wnderstand that is the measurement of the 
maximum flood. 

Q. In view of the statistics available, as to flood 
reports, and the short number of years which they have 
been kept, what height, or what allowance should be 
made for the flood waters in the construction for a dam 
there, in your judgment? 

A. I think that volume should be doubled in con- 
sidering the necessary clearance, which would require 
to care for flood waters over the crest of the dam about 
11 feet, 11.1 feet, I think it is computed. 

Q. Is there any type of dam or method of caring 
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for the flood water that you know of, that would be 
practicable from the standpoint of efficiency, safety and 
cost, that would make it feasible still to build the dam 
to the height of 60 feet and care for these flood waters? 

A. Under sluices would be expensive, hazardous, 
precarious to operate, and very unsatisfactory. I think 
they should be eliminated at once. Some temporary 
type of top construction might be used, but it would 
add to the expense and decrease the efficiency, and 
probably be precarious to operate too. I don’t con- 
sider either of them very practical for taking care of 


floods. 


If a method were adopted which permitted the dam 
to be lowered at times of high water, and the construc- 
tion were exceptionally good and tight at the top, it 
would make no difference except with the head at flood 
times. You would lose some head. By adopting any 
method that would lower the crest of the water at high 
water, the head would be affected just the amount of 
the drop. 

Q. Take up now, please, Mr. Dillman, the items 
of the way in which the construction of a power plant 
would be increased in cost by the existence of the rail- 
road there. Would there be any increase of cost for the 
inlets and outlets of the tunnels? 

A. They would have to pass under the railroad, and 
the railroad supported across them, and this would be 
an expense, which I estimate approximately at $10,000 
at the inlet and $10,000 at the outlet end, as increased 
cost. 
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The cost of handling the rock for construction work 
on the canyon side would be increased by handling it 
across the railroad. I presume $6,000 would cover that. 
I have made these estimates by examination on the 
ground and the computation of additional work in- 
volved. These estimates are not exact. They would 
depend on what plans were adopted for doing the work. 
However, if the railroad company should take care of 
its own tracks and crossing, there would still be a little 
more additional expense by reason of having to handle 
the work carefully. I should say $1,000 at each end 
would be sufficient for that. ‘The plans for supporting 
the road over the inlet and outlet would have to be the 
result of conferences between the power and railroad 
companies. I made an examination of the power house 
site designated in J. G. White & Company’s report. 
Waste from the cut, which is Just opposite the power 
house, has been deposited on the power site in con- 
nection with the railroad construction. ‘That would 
have to be removed. I looked it over and tried to size 
it up but without defnite measurements and without a 
knowledge of how deep it was. I considered that $2500 
would take care of that, but that is a matter of estimate. 
The Grass Valley road will be a nuisance there and 
ought to be put up on the side of the hill above the 
railroad. I went over the route that would probably be 
followed by changing the road so as to take it away 
from the power house site, and believe that the expense 
involved in making that change would be about $15,000. 


@. Have you made any computation of what the 
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loss of the five per cent power which you say a lower- 
ing of the height of the dam for 41/4 feet occasions, would 
mean to the project when constructed? 

A. Yes, I have made several estimates of that from 
different viewpoints. The cost of the construction of 
the dam for 55 or 60 feet, whichever was allowed, would 
depend on the plan adopted. In order to have the esti- 
mates relative, I have considered that the cost of the 
dam would be in proportion to the square of the height, 
which is very nearly correct. If the shape of the gorge 
were rectangular, with vertical sides and flat bottom, 
that would be exactly true. On the other hand, if it came 
to a V, and were uniform, the cost would be almost 
as the cube of the height. ‘This is very nearly rectangular 
so I have considered that the cost of the dam would be 
as the square of the height, and in that way I make the 
difference in the cost of the dam, as between 55 feet 
and 60 feet, $73,000, which is giving the Power Company 
a little the best of the argument. Continuing the esti- 
mate through, I find that by building a 60 foot dam, 
the cost per horse power delivered, base, would amount 
to $160. With the 55 foot dam, power will cost $162.90, 
making a total difference in cost of construction $158,- 
000, a total difference of base horse power, (that is the 
average horse power, of 1500 horse power,) so that the 
privilege of developing the last five feet of head would 
give 1500 horse power at a net cost of $105.50, or there 
is saved on the cost of this horse power $57.40 per horse 
power, for the extra 1500 horse powcr that could be 
developed with a 60 foot dam over what could be de- 
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veloped with a 55 foot dam, so that, at the time of de- 
velopment, when there would be a sale of this power, the 
loss to the company would be, in this five per cent, 
$85,000. That is the loss from a construction stand- 
pomt. The value of this power would be very ma- 
terially larger. I am using a flow of 4850 second feet 
as a basis of this estimate which I think is a low estimate 


of the water. 


I do not believe that the diversion of water for irriga- 
tion above is going to deplete the stream at this point. 
In fact, my experience with the return of water for 
irrigation is that the low water volume of the stream 
some miles below the use is increased rather than 
diminished, and JI think that is the universal experience 
with diversion for irrigation purposes. 


J think I am familiar in a general way with the value 
of land available for power sites in this part of the 


country. 


Mr. Wilson: I want to object to all of this, the 


same objection. 


@. What, in your opinion, is the market value of 
such a site as the one herem involved, considering all 
the capabilities of the site, not simply for the water 
power, but for the entire uses that might be made. 

A. It would be worth a great deal of money if the 
responsibilities of friction with the railroad company 
lay with the railroad company itself. It would be worth 
from half a million to a million dollars. If, on the other 
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hand, the responsibilities rest entirely with the power 
company, I do not think it is worth much, and it will 
be a long time before it will be. This matter of respon- 
sibility is, to my mind, the paramount question. 


I know nothing of the market price being paid for 
electric power in Portland at the present time, except 
what is given by the schedule here. I understand the 
Southern Pacific is paying one cent per kilowatt hour 
for the power it is using for its electric line. The rate 
per horse power per annum at that basis would depend 
on the load factor. It would be approximately $50 per 
horse power per annum at 100 per cent load factor. At 
60 per cent load factor it would be $30. 


I am familiar with the power plant at Oregon City. 
I am not familar with the other power plants that are 
sending power to the City of Portland. The Deschutes 
power possibilities are very great. It is a most remark- 
able stream. I think it is the most remarkable stream 
on the Pacific Coast in regard to the uniformity of flow. 
There are some others that are somewhat similar, but 
not to the degree of the Deschutes. The McCloud River 
is a similar stream, and the Klamath River, but the 
Deschutes in volume of low water and in small volume 
of flood water, is the best stream on the Pacific Coast 
for power purposes. There are no other natural falls 
on the lower part of the river besides this one. The 
stream is rapids for a long distan@a, but there is no other 
such fall visible. 
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Q. Now, Mr. Dillman, the fact that transportation 
facilities were there would very much reduce the cost 
of the bare material that went into the dam, would it 


not? 


Mr. Veazie: We wish to make our objection to 
this, your Honor. That is not a special benefit but a 
general one. It appears that there is another railroad 
there also. I think that is not a proper reduction to 
charge against us. 


A. Yes, sir. 


I have never estimated the amount of material that 
would have to be carried in there for the construction of 
that dam. It would be a large quantity of supplies and 
cement. The cost of that part of the dam would be very 
materially reduced by the fact that the railroad is there. 
If neither railroad were there, the cement would cost 
considerably more. The debris referred to in my direct 
examination is located on the river side of the railroad 
line, probably between one hundred and one hundred and 
fifty feet from the track. 

Q. And you mean all of it is more than 100 feet 
from the track? 

A. Yes, the debris is only in the way of getting the 
pipe lines out from the tunnel. It is not in the way 


of the power house. 


The power house itself will not ocupy the ground 
now occupied by the debris. 


, 


) 
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Q. And that debris is all within 100 feet of the 
track, isn’t it? 

A. I think so, yes. 

They have just simply cleared it off far enough to 
make the roadbed. It is just ordinary waste in the con- 
struction of the road. The wagon road is right through 
the power house site. ‘The wagon road would have to 
be changed. I think the wagon road is outside the spoil- 
back. I don’t remember how wide the spoil-back is. It 
is Just a back thrown out from the cut of the grade, prob- 
ably 50 feet wide. The wagon road ought to be moved 
above the track. ‘The power plant referred to is the 
same power plant that Mr. Thompson, who preceded 
me, referred to. I think there is but one power house 
site. The wagon road is within one hundred feet of the 
center of the track at this point, and the only reason for 
the moving of the wagon road is that it interferes with 
the proposed power site. 

Q. Now, what do you figure the total cost of a dam 
55 feet at that point, at the damsite? 

A. Ihave made those estimates to be relatively cor- 
rect; not correct in themselves necessarily, but in this 
estimate I have considered that a 55 foot dam would 
cost $431,000, and a 60 foot dam $504,000. 

Q. And in making this estimate, did you figure in 
the difference between the transportation cost by rail- 
road, and the cost if the railroad were not there? 

A. No, I didn’t make two estimates so that I con- 
sidered the railroad transportation in figuring this cost. 
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The diversion of water for irrigation storage is ordi- 
narily made in the flood season. The danger of damage 
to the railroad company in the flood season is lessened 
by that, but lessened by a very small amount. No stor- 
age that will be made on the reservoirs above there would 
decrease the flood volume at this point appreciably. I 
have made no estimates of this, but I inspected the coun- 
try generally some years ago. In 1902 I was state en- 
gineer of Oregon and I examined all the Carey land ap- 
plications in that country; was familiar with the Des- 
chutes. I have not examined the country so that I am 
familiar with the storage of the water on the upper part 
of this river, nor on the Crooked River, nor on the Meto- 
lius River, but I am acquainted with the Government 
methods. I am not familiar with their plans with refer- 
ence to the irrigation project up there. 

Q. If they should store flood waters on the upper 
part of this stream and its branches, what effect would 
that have upon the danger to this railroad ? 

A. If they made the storage at the crest of the flood, 
they would have the maximum effect on the amount pass- 
ing this point at the crest of the flood, and in that way 
they would have an effect. But it is generally very 
largely over-estimated, and amounts to very little. It 
would not do for the railroad or for the Power Company 
to run the risk of a small free board over that crest by 
reason of that storage. You would not change it an 
CON 


I doubt if all that is contemplated—I say I haven't 
a knowledge of what has been proposed—would not car- 
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ry the flood volume of the Deschutes but a few days at 
most. But the time of making the storage there very 
seldom catches the crest of floods. I have studied the 
floods of the Willamette and the floods of the Sacra- 
mento very considerably and the storage proposed in 
the Sacramento, while enormous in volume, it will only 
take the flood of the Sacramento for a few hours. 

Q. And that flow for a few hours stores up enough 
water to take care of the irrigation for the balance of the 
year? 

A. They have no storage for irrigation to amount 
to anything at present, and in my opinion—and I have 
studied the question carefully 


all the storage that is 
proposed at the head of a great stream like the Sacra- 
mento, is insignificant and inconsiderable in the matter 
of taking care of flood conditions. 

Q. Then if Mr. Whistler, who was the engineer 
in charge of these Government reclamation services, es- 
timates that the flood flow would be reduced 25 per cent, 
you think he is mistaken? 

me 1 do. 


Mr. Veazie: I beg pardon; that was not Mr. Whist- 
ler’s testimony. 


Mr. Wilson: I leave that to Mr. Whistler’s depo- 
sition. 


Mr. Veazie: I think there is nothing of the kind 
in the deposition. Mr. Whistler’s testimony about the 
25 per cent is that 25 per cent of the flow at low water 
stages comes in above Bend. 
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Q. If his deposition is to the effect that it would 
reduce the flood flow 25 per cent, you think he is mis- 
taken ? 

A. If Mr. Whistler and the whole Reclamation 
Service should say that the storage up there would re- 
duce the flood flow 25 per cent, I would say that they 
were all mistaken. 

Q. How much experience have vou had with refer- 
ence to storage reservoir systems, and the effect on the 
stream? 

4A. No one has had much in making storage to re- 
duce floods, because that has not been done, but I have 
made a considerable study of the question in connection 
with projects in California. 


J am not familiar with the Roosevelt Dam in Ari- 
zona. I know where it is and what it is. That is a stor- 
age dam to take care of flood waters. The conditions in 
Arizona are very different. The conditions there are 
that they have a big flood for a few weeks, and if they 
have enough to fill the reservoir behind the Roosevelt 
dam they would be in great luck. 

Q. But that is the purpose of the dam? 

A. The purpose of that dam, oh, no. It is to hold 
water for irrigation. Stoppmg floods is incidental. 
They get their supply from flood waters of the Salt 
River, and while we are on this question, can’t I say an- 
other thing? The time of making storage miles away 
from the point of damage of possible floods can never 
be told—the time of making storage to take the crest of 
the flood cannot be told with any degree of certainty, and 
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in all probability the storage will be made and the res- 
ervoirs filled prior to the crest of the flood; and not 
only wil they not diminish the flood at crest, but they 
will constitute a menace, and may, by breaking at that 
time, produce worse floods than would be produced oth- 
erwise. That is a very serious question. Any dam is lia- 
ble to do that. 

Q. Now, when you say that you consider the Sherar 
damsite worth half a million to a million dollars, do you 
take into consideration the possibility of some structure 
up the river which would have to be condemned by the 
Sherar site, which might be even more expensive than 
the dam which they contemplated ? 

A. No, I was speaking of the power possibilities, 
that is, a free right of flowage. 

Q. But if it should develop that there was some 
structure up the river which would have to be condemned 
before they could realize the possibilities of this dam site, 
what would you consider the value of it? 

A. That value would be reduced by the cost of what 
they would have to pay for the additional rights. 

Q. But you did not take that into consideration in 
your estimate? 

“A. I onty know by hearsay that there are some 
rights which they have not acquired, and I did not know 
it until this trial began. 


I went over the tract in November last. I think plain- 
tiffs exhibit 31 is the profile I had with me, and the fig- 
ures on there I think were made by Mr. Kyle. I know 
we made some figures on the profile we had along. That 
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profile was furnished by Mr. Martin before we went up 
there. He furnished it to me at San Francisco, and I 
brought it up. [ think it was furnished me possibly two 
weeks or maybe a month before I went up, but I won’t 
be certain. 

Q. You say there will have to be three miles of road 
changed there, elevated to take care of this. Wouldn’t 
there have to be considerable elevation below the dam to 
reach that additional height? 

A. It could be done that way, but it was not my idea 
to do it that way. I thought you could extend the gra- 
dient upstream until you would gain this 414 feet and 
protect that short distance above the dam by a retain- 
ing wall cheaper than changing the whole development 
of that maximum grade clear to the tunnel and through 
it. 

Q. Wouldn’t it cost practically as much to raise that 
grade as it would to construct a new line there. I mean 
original construction ? 

A. That is the way you would change the grade, I 
think, change the location, throw the line in the fill 
towards the hill and operate about through the cuts as 


they are now. 


I think you could operate through the same cuts. It 
would not be exactly on the same alignment, but it could 
be done and should be done if you are going to raise the 
track. It shouldn’t be raised in just its present location. 
I think it could be done for about $75,000. I think I 
would do it for about that. 
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In answer to questions by the Court, the witness tes- 
tified; that he should say, with reference to any material 
difference in the substance of the canyon walls on the 
two sides of the river, that they were generally a little 
firmer on the west side than on the east, that is on the 
Oregon Trunk side, but he examined the west side from 
the east. He was on the east side and would not be very 
certain about that. 


REDIRECT EXAMINATION. 


I proceeded up above the dam site on the east side of 
the river just to about the head of the pond, where the 
pond would be. 

Q. Are there any expensive structures or works of 
that nature such as counsel referred to on cross examina- 
tion, that would have to be removed if that were to be 
flooded ? 

A. Nothing but the railroad as constructed; noth- 
ing else. 


RECROSS EXAMINATION. 


Q. The railroad is constructed there for a number of 
miles, and that would have to be condemned, wouldn’t it 
if they built a higher line? 

A. That seems to me the main question in this case, 
that if the responsibility were with the Power Company, 
it would have to be condemned, or else the dam cut down. 

Q. They would have to acquire the railroad rights 
there, wouldn’t they? 
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A. If the railroad has rights, they would have to be 
acquired, 


The Court: You mean within the flow line? 
Mr. Wilson: Yes. 
The Court: And above the Sherar property? 


Mr. Wilson: Up above the Sherar property. 


REDIRECT EXAMINATION. 


The railroad is on a level grade to the head of the 
pond—the upper head of the flow line. 

Q. If the railroad were so constructed as to per- 
mit of a 60 foot dam, the responsibility resting with the 
Railroad Company, would there be any damage done by 
the flooding through the construction of a dam to that 
height, that is, is there anything on the ground that could 
be damaged from your observation ? 

A. ‘The banks might be softened some, that is all— 
that is, the banks under the road. 


RECROSS EXAMINATION. 


The danger of slides up above the Sherar property 
would be just as much if the water stood against the 
embankment there. The same thing would obtain if it 
were a fill. It would not make any difference on what 
land it was. The fill does not care who has title to the 
land. 
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Referring to Exhibit 31, leaving out of consideration 
the pencil marks which have been added subsequently, 
there is nothing thereon by which the height of the Des- 
chutes Railroad Company’s grade above low water level 
in the Deschutes River at any point in the vicinity of the 
dam can be determined. 

Q. I would ask whether these lands were so situ- 
ated that they have a peculiar value for railroad construc- 
tion purposes? 


Objected to by the defendant. 


A. Yes. A railroad into that country would have 
to follow one bank or the other of the Deschutes River 
to get the best gradient gomg south into the interior of 
Oregon. There is no grade superior to the canyon of the 
Deschutes. 


~~ 


G. A. KYLE, sworn on behalf of the plaintiff, tes- 
tified 

Tam acivil engineer and have had a great many years 
experience in civil engineering, in fact, never did any- 
thing else. I have been engaged mostly in railroad work, 
but have had quite a lot of experience in hydraulic, and 
with some hydro-electric work. The last position I had 
was chief engineer of the Oregon ‘Trunk. Before that I 
was assistant chief engineer of the Chicago, Milwaukee 
& St. Paul, and I was also upon the Grand Trunk Pa- 
cific as Division Engineer for several years. I had 
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charge of the construction of the Oregon Trunk Rail- 
road through the Deschutes Canyon for quite a long 
time; was engaged there about 18 months, and was in 
charge of the construction of the Oregon ‘Trunk line past 
the power site in question here. I am quite familiar with 
the lines in controversy and the way in which the two 
rauroads are built at that site and with the situation 
there. At the time of the construction of the Oregon 
Trunk Railroad at that point, we allowed for a 60 foot 
dam at the dam site of the Interior Development Com- 
pany, and built our railroad between 70 and 71 feet 
above low water, what we considered low water. In the 
first place we figured that it would take about 714 feet 
of water on the crest of the dam to carry approximately 
30,000 second feet, and also we figured there would be a 
back water curve at the upper end of the pond of 244 
feet. When a river runs down m a pond or level piece of 
water, there is always what we call a back water curve, 
begins right at the dam and extends right beyond the end 
of the dam as far above as it does below the intersection 
of the river and the level grade, and at the upper end of 
the dam we figured that it would be 214 feet above the 
level water, which would make it practically nine feet of 
water to take care of ordinary high water, that is, the 
maximum high water according to the records of 30,000 
second feet. So we figured that we ought to go up fully 
to that height to take care of that, to keep in the clear. 
I would not consider that a railroad constructed past this 
dam site, especially if a 60 foot dam is to be built there, 
would be safe at any less elevation than 70 feet. I raised 
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that road up that high. I wouldn’t consider it would be 
safe, no. I have examined the roadbed of the Deschutes 
Railroad Company at and above the dam site. I would 
not think that it would be safe to construct a dam at that 
point 60 feet in height with the railroad constructed as 
it is, unless we used a great deal of rip-rap on the present 
banks, at least. If you put im plenty of rip-rap there, I 
think the danger would be slight. Of course, it might. 
cave out in a few places where the rocks are of volcanic 
ash—in fact, it is nearly all volcanic ash for a short dis- 
tance, but that could be rip-rapped, I suppose, and made 
perfectly safe. Volcanic ash is very light and very easily 
disintegrated when flooded. Water, I should say, would 
have a tendency to make it flow—make it flow very eas- 
ily, move out of place. If a flood of double 30,000 cubic 
feet per second should occur with a dam 60 feet in height 
there, 1t would probably raise the water about 10 feet 
above the dam, and with the flow of water at flood stage, 
{ should not think the railroad would be in a safe posi- 
tion as it is now. You can’t operate over it, at least; 
probably wash it away in a great many places. 

Q. Mr. Kyle, did you make any examination of 
that power site to determine what items of added cost 
would be involved in the construction of a dam 60 feet 
in height for power purposes, owing to the existence of 
the railroad there, taking up the different items you 
found to be so involved. 

A. Yes, sir, I made an estimate of the cost of cer- 
tain things there. I figured that about 4000 yards of 
loose rocks have been placed upon the power site desig- 
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nated in the J. G. White & Company report, which 
it wou!d cost about 25 or 26 hundred dollars to remove. 


I made an estimate of the cost of carrying the rail- 
road over the inlets and outlets and the extra cost of con- 
structing inlets and outlets for the tunnels owing to the 
existence of the railroad. I figured the upper inlet—for 
the cost of the railroad to go over the upper inlet to the 
tunnel, would be about $10,000, and the lower end just 
a little bit less, about $9800.00. I figured that there 
would be an extra cost there on account of the tunnel in 
under the track—that might be little or might be a great 
deal, owing to whether the ground would stand or not 
under the track. 


Tt would vary from probably $2000 to $15,000 pos- 
sibly. If the ground would not stand under the track, it 
is liable to cost $15,000. I figure, though, about $3000 
to $4000 for that. This is aside from the cost of carrying 
the railroad over. If a retaining wall has to be built for 
the protection of the railroad track for the distance from 
the lower dam site to the place where the railroad reaches 
the level grade above, I figure that would cost about 
$10,000. To raise the track there 414 feet would cost 
about $70,000. When I was chief engineer, we checked 
the levels roughly to determine the height of the Des- 
chutes Railroad above the low water grade. Mr. Thomp- 
son’s men also checked it when I was up there about the 
15th or 16th of December. The levels that Mr. Thomp- 
son took, I would say checked with the O.-W. R. & N. 
profile so I assume that profile was right. That made 
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the elevation of the O.-W. R. & N. track 781 on the level 
grade. The Oregon Trunk is 785.5. The difference 
after the Deschutes reaches the level grade is 414 fect. 
There is a difference of 28.34 feet in the datum of the 
two roads there--the O.-W. R. & N. is that much lower 
than the Oregon Trunk level. I presume they were 
both meant for sea level. At dam site No. 1 in White & 
Company’s report, the difference between the height of 
the two railroads is described as 5.67 feet between the 
two tracks. ‘That is, the Deschutes Raiiroad is 5.67 feet 
lower than the Oregon Trunk at that point. I have 
made a computation for the heights required to carry 
the maximum record flood, 30,600 second feet, over the 
dam at that point, which is 714 feet with a 450-foot spill- 
way. That is very nearly as long a spillway as is prac- 
ticable. The dam on top is nearly 500 feet, which would 
bring the water within about 25 feet of the sides of the 
eanyon. At the time of its construction, the railroad 
changed the location of the Grass Valley road from the 
old location which occupied practically the same location 
that the railroad occupies now, down to a bench nearer 
the river. The wagon road, before the railroad was 
built, was in a general way down near the power house, 
practically on the present grade of the railroad. In 
order to use the power site, I figured it necessary to 
change the road from where it crosses the O.-W. R. & 
N. road now, down across Buck Hollow, I believe they 
call it, probably 4000 feet, nearly a mile. To make that 
change it would be necessary to construct a grade above 
the railroad track, and it would require the moving of 
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the county bridge across Buck Hollow, too. I computed 
the different items of expense and the total expense of 
making that change. It would amount to $15,180.00. 


I have examined the computations of J. G. White & 
Company contained in their report introduced as an ex- 
hibit here with the deposition of Mr. Richardson, and 
have practically figured it all over in a way. I should 
say their estimate seemed very reasonable and consistent; 
it is a little high, if anything. I think they have figured 
the cost plenty high to take care of the construction. I 
figured what it would mean in the way of loss of horse- 
power to this project to lower the height of the dam 414 
feet. It would mean a loss of about 1500 base horse- 
power delivered in Portland, or one and two-thirds times 
that of peak horse-power, about 2500. It would not 
make much difference in the loss of pondage, a little but 
not enough to speak of. It would be the difference in 
storage of the two, in the contour of the valley, differ- 
ence in the area of the two bodies of water, one five feet 
below the other, and a depth of 41/4 feet. 


The existence of the railroad where it is would make 
some difference in the cost of handling rock and material 
in the construction of the dam. I figure there would be 
about 30,000 yards of rock in the dam, and it would cost 
20 cents more to handle it with the railroad there than 
without it, about $7500. 

Q. What is the fact as to the lands in controversy 
here owing to their situation in the Deschutes canyon, 
possessing a value for railroad right of way purposes at 
the time they were taken by the defendant? 
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Mr. Wilson: I would like to make that same ob- 


jection to all this testimony. 


A. I know some of them seem to think they are 
very valuable—some of the people thought so. We paid 
quite substantial prices for right of way across these 
properties on the Oregon Trunk side. 


Questions by the Court: 


How much less value has that tract of land with the 
railroad through it than it had without—the Sherar tract 
of land? 


A. Do you mean without one railroad or without 
both of them. 

Q. Without the Deschutes Railroad. 

A. Well, if you take it as a power site proposition, 
I should say there was quite a good deal of difference. 

Q. Suppose the railroad was located right where it 
is now, taking the availability as you see it for a power 
site, how much less valuable is that power site with the 
railroad located where it is than it would be if it were 
located 414 feet higher? 

A. Oh, I should say probably $75,000. 


I have taken into consideration principally the loss 
of power through cutting off that height. The Des- 
chutes river is recognized generally as one of the best 
power rivers in the country, on account of the large min- 
imum flow and small maximum flow, and the stream is 
free from ice nearly all the year, that is, it never freezes 
over, I think, and the water is free from drift wood. 
Those are the main features. 
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I am familiar, in a general way, with the various 
water power sites now undeveloped and within the Port- 
land zone, that is, so located that it is commercially prac- 
ticable to bring the power to this city, and I know of no 
other power site within that zone where power can be de- 
veloped as cheaply and as advantageously as at the 
Sherar site. 

Q. When you answered yesterday to the question 
of the court that you considered the lands of the plain- 
tiff corporation involved in this suit to be worth $75,000 
less with the Deschutes railroad located where it is, than 
if it were located at an elevation of 444 feet higher, what 
elements of damage were you taking into consideration 
specially by the difference in the height? 

A. I really meant the power, the difference in the 
value of the power itself. The figure I gave applied 
especially to the loss of power from the difference in 
height. 

Q. In connection with your answer, I would ask 
whether you intended that estimate of $75,000 to include 
any of the items of the extra expense in the development 
of the power which are caused by the railroad being there, 
no matter which location it might be, that is, the extra 
cost of construction and the other items which would 
arise from the railroad being where it is? 

A. I would add to that for the extra cost of con- 
struction of the plant and the right of way through the 
property. 

Q. Were you taking into consideration in giving 
that answer, or not, the fact that the plaintiff company 
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or whoever might develop the power, might alleviate the 
situation as much as possible by the use of splash boards 
or other expedients ? 

A. Yes, I took into consideration that they could 
probably utilize half of that power, that is, they might 
possibly increase the power fifty per cent by the use of 
splash boards. It is a common expedient to use low 
splash boards. 

Q. What is meant in engineering parlance by a dam 
60 feet above low water? 

A. Well, I take it to mean from low water to the 
top of the crest of the dam. By the crest of the dam I 
mean the bottom of the weir, that is, the bottom of the 
water that runs over the dam, the top of the masonry, 
or crest of masonry of the spillway. 


I am acquainted with the Deschutes River through 
its extent to Bend, Oregon. Approximately one-third 
of the flow originates above Bend. My observation as 
an engineer is, and I think it has been generally conceded 
that the diversion for irrigation during the spring or 
early summer months has a tendency to increase the low 
water flow in the river below the point of diversion, 
Especially if large storage works should be established 
on the upper waters of the stream for retaining winter 
waters to be used in irrigation during the spring and 
early summer it would increase the low water flow, I 


should think. 


Concerning the market price of power in the city of 
Portland and in the adjacent country, price of power in 
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wholesale quantities, I know that when I was vice-presi- 
dent of the Oregon Electric Railroad Company for quite 
a long time, they paid the Portland Light & Power Com- 
pany for power for the United Railways and the Oregon 
Electric a rate which was supposed to figure out the 
same as the Southern Pacific paid for their power on 
the Fourth Street line or on the Portland, Eugene & 
Eastern, which rate [ understand was 34 cents per kilo- 
watt hour, which with 100 per cent load factor would be 
$49 per horse-power per annum. I think about 60 per 
cent load factor would be a fair one to figure on, which 
would come to a rate per horse-power per annum of 
$99.40. 


CROSS EXAMINATION. 


In estimating the value of this property of Sherar’s, 
I took into consideration the whole property. I know in 
a general way the property owned by the Eastern Ore- 
gon Land Company. 

Q. Did you take into cosideration the north half of 
the southwest quarter of section 35, township 3. south, 
range 14 east? 

A. No. I took the valuation complete. 

Q. Well, did you consider that property in connec- 
tion with your estimates? 

A. Yes, that was part of it, and I also considered 
the north half of the southwest quarter of section 35, the 
power house there being part of the scheme of handling 
the property. I also considered among that property lot 


vs. Deschutes Railroad Company . 303 
(Testimony of G. A. Kyle) 


1, section 3, township 4 south, range 14 cast, as part of 
the property entitled to be considered in arriving at the 
estimate. Likewise lot 2, section 3, township 4 south, 
range 14 east, and the northeast quarter of the southeast 
quarter of section 9, township 4 south, range 14 east. 

Q. If it should develop that the Sherar estate and 
the Eastern Oregon Land Company haven’t the right to 
that property, would your estimate be changed in any 
regard? 

A. Well, it would only be changed in the amount 
that it would cost to operate a horse-power, that is the 
comparison of the value of that to the whole cost of the 
plant. 

Q. But if it should develop that the Sherar estate 
hasn’t the right to the damsite, what difference would 
it make in your estimate? 

A. Well, if they have no rights to build there, it 
would not be of much value. My estimate is based on the 
fact that the Eastern Oregon Land Company had com- 
plete right to construct. I assume that they can con- 
demn the property. They would have to pay whatever 
it cost to get the property. 

Q. Now, if it should also develop that they have no 
rights up the river south of the south line of the north- 
east quarter of the southeast quarter of section 9, town- 
ship 4 south, range 14 east, and could not acquire any, 
would you consider that their property was made less 
valuable by reason of the present location of the Des- 
chutes Railroad Company, than if it were 414 feet 
higher? 
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A. If it is a fact that they have no right to acquire 
property or condemn it, it wouldn’t. 

Q. If the complainant in this case has no rights 
south of the south line of the northeast quarter of the 
southeast quarter of section 9, township 4 south, range 
14 east, and can acquire no rights there above that point, 
how much less valuable is that property of the Sherar’s 
for power purposes at the present location of the Des- 
chutes Railroad Company, than if that line were 41/4 feet 
higher ? 

A. If it is a fact that they have no rights, and can 
acquire no rights up there, it wouldn’t affect it. 

Q. Now, if it should develop, Mr. Kyle, that the 
debris which you have referred to, and the location of 
the toll road which you have referred to, is not on the 
property of the Sherar estate but is on the railroad prop- 
erty and right of way, what change in your testimony 
would be made with reference to any damage done by 
reason of throwing rocks over the side of the embank- 
ment at that point, and the change of the road? 

A. Well, as I say, my estimate is based on the ulti- 
mate cost of the project, and if they should condemn 
that, it would be the difference in the cost per operating 
horse-power per year, which wouldn’t be very much. 


I would consider that they must acquire the right 
before they could build their power house. That would 
only affect my estimate as the cost of that right. The 
ratio of cost of that right would be to the total cost of 
the power development, which would be rather small, I 


should think. 


ee 
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With reference to investigation of power sites within 
the Portland zone, I have had occasion to look up differ- 
ent power sites, for instance, the White Salmon, the 
Klickitat, and one or two others. I was chief engineer of 
the Oregon Trunk during its construction and know that 
there are other available sites on the Deschutes River. 
The only difference between the other sites and this one 
is that I consider this property the cheapest because there 
is about 34 feet of fall in the river. Your dam does not 
cost so much to build. That is quite an item. The cost 
of the dam is really the main item. I should say the 
main factor in this case is the fall of the river. You don’t 
have to build the full height of the dam. I have only 
investigated the supply of electricity in Portland at the 
present time in a general way. I am no expert in that 
line particularly. I know generally what available sup- 
ply the Portland Railway Light & Power Company and 
the Northwestern Electric Company have. 

Q. Now, you say there is the additional expense by 
reason of the extra cost of construction? 

A. By that I mean, assuming the railroad as lo- 
eated now, I should say that there would have to be sev- 
eral items of cost there that will have to be taken into 
consideration. It would be divided up, that is, I would 
divide it up between the cost to the power construction 
company and the railroad company. 

Q. What are the elements, that is what I am get- 
ting at? 

A. Well, the elements to the power construction 
company are first, extra cost of the dam, $7500; extra 
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cost of building the dam on account of having to blast 
the rocks above the railroad company’s tracks. 

Q. Now, Mr. Kyle, if the railroad company were 
41% feet higher than they are today, wouldn’t they have 
that same expense? | 

A. Yes, if they are 414 feet higher. 

Q. So that element, then, wouldn’t come into it by 
virtue of the difference in elevation, would it? 

A. No. It would be the same in one case as in the 
other. 

Q. What other elements, then? 

A. Well, building the Grass Valley road, $15,000. 

Q. Well, now, that Grass Valley Road, the change 
which you had in mind was occasioned by the fact that 
they contemplate putting the power house on the Des- 
chutes side of the river, is that not correct? If the power- 
house were put on the other side of the river, that change 
would not be necessary, would it? 

A. No, not if it were on the other side of the river. 

If it should develop that the road at the point where 
they propose to place their power house is on the right of 
way of the railroad company, I would not make any dif- 
ference in my estimate, because I would assume that 
they would get the right. I would assume that they 
would acquire the right to build there before they did it. 

Q. Now, your testimony with reference to taking 
into consideration splash boards—in connection with the 
development of power, what is your idea with reference 
to splash boards, splash boards on a 60-foot dam or on a 
dam less than that? 
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A. T should think it would not make much differ- 
ence. You could use splash boards on either dam. It is 
just as feasible in one case as it is in the other. 

Q. And the company could maintain the elevation 
of the water at 60 feet by the use of splash boards, as 
well as 62 feet on a two foot higher elevation? 

A. Well, I wouldn’t say it would be good construc- 
tion to figure on splash boards over two or three feet 
high. 

Q. Well, they might make their masonry construc- 
tion at 58 feet and two feet of splash board, that would 
maintain the water at 60 feet just as well as two foot 
splash boards on 60-foot masonry. 

A. It would not be as practical as if the dam were 
to be that high. There are a great many objections to 
splash boards. , 

Q. J am comparing the two levels. I say, it is as 
feasible at one elevation as it 1s at the other. 

A. Yes, of course. 

Q. Now. on this irrigation diversion storage, while 
that may increase the low water flow of the river, does it 
not similarly decrease the flood flow of the river? 

A. Well, I should not think it would have a great 
deal of effect—it would not have nearly as much effect 
on the flood water as it would on the low water flow. I 
don’t see how it would have very much effect on the 
flood water. ‘The storage of the flood waters in a reser- 
voir has a tendency, of course, to reduce the high water 
flow, but not as much, maybe, as the amount that is in 
that reservoir. <All the water that increases the low water 
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flow comes from letting out the water in the reservoir 
during the low water season, and seeping down into the 
river gradually. 

@. Tow much construction work in power develop- 
ment have you been interested in? 

A. Well, I have been interested in reporting on 
power systems. I have never had the direct superintend- 
ence of construction of power development. I have been 
around plants a good deal but I have never had the direct 
superintendence of the construction. 

Q. Then your figures are on a theoretical basis? 

A. Well, theoretical, and I have had a chance to in- 
vestigate the workings of different plants as to cost of 
operations, etc. 


J.R. THOMPSON, recalled on behalf of plaintiff, 


testified on direct examination as follows: 


I have made a careful survey from the government 
corners in the vicinity of the power site and dam site in- 
volved in this controversy to determine just where the 
lines were drawn in relation to these sites on the river. 
The map now shown to me, bearing my signature, is ac- 
curately drawn to show the results of that survey, and 
correctly delineates the location of the river over the sev- 
eral government subdivisions. The map also shows, 
based on an actual survey, the contour line of the flow 
at an elevation of 70 feet above low water in the river, 
taking the Interior Development dam site location on 
the west side of the river, on the date October, 1908, for 
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low water mark. I was there the 22nd or 28rd, in or 
along there. 


Thereupon said map was offered in evidence by 
plaintiff and received and marked Plaintiff’s Exhibit 39. 
Said exhibit accompanies this record. 


The dam site No. 1 of the J. G. White & Company 
report is located about five or six hundred feet below the 
dam site indicated there, which is the Interior Develop- 
ment Company’s dam site. The scale of this is 500 feet 
to the inch. The White dam might cut into the Interior 
Development Company’s land. The dams would be en- 
tirely off the Interior Development Company’s forties, 
except the end of the White dam, as I understand it, 
and would be upon the land alleged to have been scripped 
by Sherar, and upon which the railroad claims a right of 
way by virtue of its right of way application. 


CROSS EXAMINATION. 


Q. I find, Mr. Thompson, when you were on the 
stand yesterday, I misdescribed the property on which 
the power plant was located. Will you look at this map 
and state exactly what Government section it is. 

A. Itis section 35, township 3 South, range 14 east. 
It would be the northwest quarter of the southwest 
quarter. 


It is close to the 16th section line between the north- 
east and northwest quarter of the southwest quarter of 
section 35. The Oregon Trunk is built on the west side 
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following the river bank all the way along up to this 
power house. 
PLAINTIFF RESTS. 


ST. CLAIR THOMAS, a witness on behalf of the 
defendant, testified as follows: 


I am assistant engineer of the O.-W. R. & N. Com- 
pany. I have been in the employ of that company for 
nine years. I was on the construction work of the Des- 
chutes Railroad Company on the Deschutes River. I 
have prepared a map showing the location and situation 
of that land with reference to the property here claimed 
by complainant. The map handed me is the map so pre- 
pared. This map is an enlargement from the United 
States Geological map made for the purpose of showing 
different contours and bench marks as established by the 
United States Geological Survey. The first enlarge- 
ment was a photographic enlargement three times from 
the original. From that tracings were made; from trac- 
ings Van Dyke negatives were made and the common 
standard white prints, and this is one of the white prints 
so made. This accurately shows the situation as shown 
by the Geological Survey. The scale is practically 15 
inches to the mile. The center line of the Deschutes 
Railroad Company is indicated in red on the east bank 
of the river. The coloring was put on the map from 
information received from the Legal Department of the 
O.-W. R. & N. The Oregon Trunk line is indicated in 
black on the opposite side of the river. The various 


vs. Deschutes Railroad Company - 311 
(Testimony of St. Clair Thomas) 


points along the river upon which are marked numbers 
with arrows reaching over into the river, such as 675, 677, 
indicate the elevation of the river bed at that point above 
sea level according to the United States Geological Sur- 
vey’s standard. The number 715 right at the dam site 
indicates an elevation of 715 feet above sea level, at the 
low water stage at that point. ‘That corresponds to the 
low water elevation as determined by the Deschutes 
Railroad Company very closely. It corresponds within 
a couple of tenths of a foot. This map corresponds with 
the elevation of the Deschutes datum to a small fraction 
of afoot. The profile on the upper end of the map is a 
system of several lines, each one of which has a bearing 
on different things. The lower line—I do not know 
whether that is the elevation of low water, or the river 
bed. That line was suggested to me by another party 
and I put it on there, scaling it from the original map. If 
I am not mistaken, it is the elevation of low water ac- 
cording to the U. S. G. S. survey. This line is marked 
A. The next line, B, represents the original location of 
the Deschutes Railroad Company on what we cal] in the 
office the low line. That was the line corresponding to 
the river grade line and it was located just sufficiently 
above the bed of the river to make the track safe and get 
the easiest grade. That was located in September and 
October, 1908. 


The next line, marked C, represents the high line 
adopted by the railroad company, the line upon which 
the railroad was constructed. ‘The next line, marked D, 
represents the elevation of the center line of the Oregon 
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Trunk Railroad on the west side of the river. The point 
on the map marked “Dam Site” is a point on the center 
line of the Deschutes Railroad Company, opposite the 
development work to date of the dam at that point. 
That is where the two wing dams are constructed in the 
river today, and the same location as is represented by 
the photographs that were introduced in evidence in con- 
nection with the deposition of Mr. Nash. 


The elevation of the Deschutes Railroad Company’s 
line at that point marked “Dam Site” is shown better in 
the sketch down in the corner of the map. Its elevation 
is 779.67 feet. The maximum elevation of the Deschutes 
line is reached within 300 feet south of that point and the 
elevation is 781 feet. ‘That is the top of the grade climb 
at that pomt. That elevation continues a distance over 


three miles. 


The difference at the dam site between the elevation 
of the Deschutes Railroad and the Oregon ‘Trunk is 5.67 
feet as indicated on the map. ‘The difference in the ele- 
vation at the maximum grade point is 4.34 feet. This 
elevation is the elevation of the top of the sub grade. Be- 
tween this and the top of the rails there is hight ballast 
and the thickness of the ties and the rail. That will 
amount to about 114 foot altogether. 

Q. Now, Mr. Thomas, is there anything in this map 
to indicate where the same point on the profile is with 
reference to this poimt on the ground here? 

A. Yes, I have indicated that in the same way as I 
indicated on the profile. For instance, take the dam site, 
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marked up here as the damsite. It is also marked down 
here as the dam site, so that the point marked “dam site” 
on the profile corresponds with the point marked dam 
site on the map, and the point marked “44” on the pro- 
file is the same point marked “44” on the map. Likewise, 
the point marked 45, 46, 47, and 48 correspond with 
45, 46, 47 and 48 on the map. Those are mile posts 
measured from the mouth of the Deschutes River. They 
are United States Geological Survey mile posts. The 
point on the map which shows where the line starts to 
ascend again after reaching this maximum grade is a 
short distance beyond mile post 47, marked 781. From 
that point the grade climbs south. 


The illustration in the lower left hand corner of the 
map is a sectional view taken at the point of the Interior 
Development Company’s dam site development work. 
The points marked “west wing dam” and “east wing 
dam” represent the approximate position and elevation 
and length of the two wing wails constructed by the In- 
terior Development Company at the time the measure- 
ment was taken. The east wing dam, as I scale it, is about 
100 feet long and ten feet deep. The west dam is about 
75 feet long and ten feet deep. It varies in depth as 
you go towards the shore. ‘The exhibit shows the eleva- 
tion of the water of the Deschutes at the time this section 
was taken, Augst 31, 1910, and the elevation of the water 
was 715.3. It also shows the distance between the center 
lines of the two railroads, which is 551 feet. The jog in 
the side of the hill on the left represents the reconstructed 
Shaniko wagon road, as reconstructed by the Deschutes 
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Railroad Company. Its location prior to the reconstruc- 
tion is not shown graphically on the exhibit. Its location 
was approximately at the point marked No. 1. The road, 
prior to its reconstruction, did not maintain any particu- 
lar elevation. It ran along the bench there and climbed 
out of the canyon. ‘The line of the Deschutes Railroad 
Company at that point is not constructed on the old 
wagon road. In case a water development dam were 
built to a height of 50 feet or over, that road would have 
to have been changed. 


The illustration just above the cross section is the 
load curve indicating the daily and seasonable fluctua- 
tions of power demand in a typical market. ‘The draw- 
ing was put on there by me at the suggestion of our con- 
sulting engineer. The larger illustration on the lower 
right hand corner of the map shown in cross section 
plat is duration curve of maximum floods of the Des- 
chutes River. That was put on to show the approximate 
life of a flood, or the number of hours or days that the 
crest of the flood passed at a certain point. That was 
put on at the direction of our consulting engineer. The 
other illustration in the lower right-hand corner is the av- 
erage mean monthly flow for a period 1897 to 1899, and 
1906 to 1912. 


Thereupon the map was offered in evidence. 


Being interrogated on plaintiff’s behalf concerning 
said map, the witness testified: 


I have here the government map from which this map 
was photographically enlarged. It is the map now pro- 
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duced. There are five things on the enlarged map which 
have been added and which are not shown on the govern- 
ment map. One is the cross section of the Interior Com- 
pany’s development work to date; another is the load 
curves indicating the daily and seasonable fluctuations, 
and power demands of a typical market, the duration 
curve of maximum floods, the average mean monthly 
flow for the period 1897 to 1899, and 1906 to 1912; the 
grade line of the Deschutes Railroad Company, and the 
grade line of the Oregon Trunk Railroad Company, and 
also the coloring. ‘The small map does not undertake in 
any wise to show the subdivision lines of the section. The 
information for their position was taken from our most 


authentic maps. 


Thereupon the said two maps were received in evi- 
dence, the larger map being marked Defendant’s E:x- 
hibit C, and the smaller map defendant’s Exhibit Ca. 
Said exhibits accompany this record. 


The Deschutes Railroad Company had obtained its 
levels by taking the levels which had been run by the 
railroad company up the Columbia River to the mouth 
of the Deschutes and continuing them from that point in 


the survey. 


The witness withdrawn temporarily. 
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J. P. OBRIEN, a witness on behalf of the defend- 
ant, testified as follows: 


I am vice president and general manager of the O.- 
W.R.& N. Company. I have been connected with that 
company, and its predecessor in interest, in such capacity 
about nine years, and I have been connected with it in all 
capacities about twenty years. I am at present connect- 
ed with the Deschutes Railroad Company as vice-presi- 
dent, and during its construction I was president. I am 
acquainted with Mr. B. F’. Laughlin of The Dalles. I 
had a conversation with Mr. Laughlin with reference to 
the location of the Deschutes Railroad ime over the prop- 
erty known as the Sherar property along the Deschutes 
River, early in the spring of 1909 in my office in Port- 
land. ‘That conference was at My. Laughlin’s instance. 
Mr. Laughlin called at my office and called on me and 
said that he was interested with the power proposition at 
Sherar’s Bridge, and he had some interest in the Interior 
Development Company, I think was the name of the 
concern, and that he was about to make a trip to San 
Francisco to take up with some people there that were 
interested, the question of the consolidation of the sev- 
eral power propositions on the river, and wanting to 
know particularly whether we had decided on the loca- 
tion of our railroad. ‘The Ime of railroad had been lo- 
cated at that time. My recollection is, at that time we 
had several surveys. One was on the grade close to the 
river, and then there was another, my recollection is 35 
or 40 feet above the river. I think we had a survey along 


about level with the river, just above the river. 
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Q. Now, I wish you would state what, if anything, 
was said there by Mr. Laughlin to induce you to raise 
the line of the Deschutes Railroad at that point. 


Mr. Veazie: We wish to object, your Honor, to 
oral evidence of an agreement relatmg to the granting 
of any right of way privilege on the land in controversy 
here, on the ground that they are not competent under 
the statute of frauds. We would like to have it under- 
stood that this objection goes to all the evidence in the 
ease, 


The Court: Certainly. You are bringing suit to en- 
join these people from occupying that property. I sup- 
pose they have a right to show whether they are there by 
consent or under protest. 


Witness: When Mr. Laughiin said to me that he 
was about to make the trip to San I'rancisco to take up 
with other interests there that were interested, the con- 
solidation of these plants, or the consolidation of the 
different propositions into one company, as I understood 
it, I asked him if that meant the doing away with one or 
more of the proposed plants. I told him that we were 
very much interested in that because we had, as I under- 
stood it, the power proposition at Sherar’s Bridge, the 
one he was discussing, then a little further down the can- 
yon there was a government proposition. ‘Then at the 
mouth of the river there was another proposition known 
as the Moody proposition; that we were interested in the 
development of power there; if cheap power was going to 
help the country, it was going to help us in an indirect 
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way, and that we were interested in seeing all the inter- 
ests consolidated, with a view possibly of doing away 
with one of these plants. In other words, instead of 
three, if they could be cut down to two, that would be 
very much—we were interested from the fact that it 
would cheapen the cost of our line. I also said to him, 
I hoped in connection with that matter, if anything was 
done, that the Sherar plant would be the one that was 
cut out, for the reason that we were in position to lift 
our line at the Moody proposition at the mouth of the 
river very much cheaper than we were up above at the 
Sherar plant, on account of one being in rock and the 
other a good deal in earth. He asked me how high we 
could get up in the air at Sherar’s. I told him I did not 
know. That would be a question of cost. As a result of 
it, I sent for Mr. Boschke, our chief engineer, who has 
charge of running the lines. I told My. Boschke to run 
a line there and see how far he could get up at Sherar’s, 
without making the cost prohibitive. I asked Mr. 
Boschke in a general way if he had any idea or if he 
could get any idea from the data he had in his posses- 
sion at that time, as to how high he could go without mak- 
ing the cost prohibitive, and he said, in the neighborhood 
of 58 or 60 feet, along in there. I asked Mr. Laughlin 
if that would be satisfactory at that height, along in there 
between 58 and 60 feet. Mr. Laughlin said he thought 
that would be satisfactory. Of course, any height that 
we could go above where the line was laid at that time 


was going to help them out. 
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Q. Was Mr. Laughlin anxious to have you con- 
struct vour line? 

A. Yes, sir. Mr. Laughlin also said that he was 
very much interested in the transportation facilities up 
there for the reason that he realized that it was almost 
impossible, impracticable on account of the expense of 
getting in materials there, machinery, ete., to put in a 
power proposition without the railroad on account of the 
condition of the roads, the difficulty of getting it in. 

Q. Did Mr. Laughlin make any representation, or 
indication to you that if you would construct at the height 
at which vou have indicated, that there would be any 


charge for right of way? 


Mr. Veazie: We object to that, may it please the 
court, on the same ground as heretofore mentioned, and 


as leading. 


Court: State what he said about it. 

A. I asked Mr. Laughlin, when we got along in 
our discussion of the matter, in a general way, I asked 
him how about the right of way. And I said we were 
spending a great deal of money in building the line; that 
the line was going to overrun badly on account of our not 
figuring on these different power propositions, and it 
was of considerable concern to me for the reason that 
I had recommended the line very strongly to our princi- 
pals in the east; that I had submitted 2n estimate cover- 
ing about what the approximate cest would be, and I 
knew from the figures that were at hand at that time, 


that the cost was going to be greatly exceeded, and I 
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asked how about the question of right of way. He said 
he did not think there would be any question about the 
right of wav; would be glad to give the right of way free. 
I asked him then what his connection was with the com- 
pany that controlled the plant, and he rather evaded 
that question, but intimated that he, with some people 
at Salem, had quite an interest in it, and that if the line 
were built on anything like a reasonable line, there would 
not be any question as to the right of way, free right of 
way. 

@. THis object was to consolidate all the interests 
there that were claiming any right in this power devel- 
opment, and to induce you to go as high as you could. 

A. That was my understanding. He also had in 
mind the getting together of the people, as I understood 
it, that controlled the lower proposition, known as the 
Moody proposition, at the mouth of the river. 

@. Did Mr. Laughlin ever communicate with you 
again as to whether or not he succeeded in getting those 
interests together 4 

A. My. Laughlin wrote me from San Francisco 
later on, but I am not just positive as to what he said to 
me. My recollection is that he did not succeed. 

Q. Did you in the presence of Mr. Laughlin, at 
that conference, or at any time, instruct Mr. Boschke 
to go and construct that line up in the air as high as he 
could possibly get, and protect the power site at that 
point, irrespective of expense, 

A. Ididnot. I told Mr. Boschke to run lines there 
and see how high he could go without the cost being pro- 
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hibitive. My. Boschke indicated at that time that the 
cost would be considerable. He said it was going to 
cost a great deal of money to get up in the air. 

Q. Did you, or did you not, instruct Mr. Boschke 
that no matter what the cost was, he should get the line 
up in the air? 

A. Idid. I said to him that we were interested in 
the development of cheap power; that anything—while 
it might cost us considerable money, that any money 
that was spent might come back to us again. 

Q. I don’t believe he quite understands the ques- 
tion. I will ask to have it read. (Question read). 

A. No, sir, I did not. I thought I answered that 
a few moments ago. I told him to make survey so as to 
see how high he could get in the air, how high he could 
get the line up without the cost being prohibitive. 

There was a resurvey made in response to that in- 
struction. That was made shortly afterwards. I in- 
structed Mr. Boschke to take immediate action on the 
matter. 

I could not say as to whether that was the survey on 
which the line was subsequently constructed. I think it 
is on the line that was run on my instructions. I think 
we built on the line that Mr. Boschke ran as a result of 
my instructions. My recollection is that we spent about 
$100,000 additional in constructing the line where it is 
now located, over and above the estimated cost of the 
line on the river grade. I would not be positive, but that 
is my recollection. This additional expenditure was 
made to preserve the power site so they could operate it. 
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Q. And did you advise Mr. Laughlin, or did Mr. 
Laughlin say to you that he would expect damages for 
whatever damages you did to him, irrespective of how 
high you went? 

A. He did not. 

Q. In Mr. Laughlin’s deposition he has testified 
to the effect that he indicated to you that you should go 
up in the air, and that you should pay him whatever sum 
of money you should damage him wherever the line was 
constructed. 

A. He had no such arrangement with me, or had 
no such talk with me. The question of damage was 
never touched upon. It was simply a question of how 
far we could get up in order to give him the additional 
height, in order to develop his power. It was thoroughly 
understood that the whole question depended, from my 
standpoint, on the question of how much money we could 
afford to spend there, without making the line so expen- 
sive that we would have to give it up. 

Q. And you did that, did you, to satisfy Mr. Laugh- 
lin in connection with your understanding there with 
him? 

A. I suppose that I had. Mr. Laughlin expressed 
himself as well pleased with what we had done—the in- 
structions that I had issued to Mr. Boschke, and as I 
said before, when I asked Mr. Boschke about how high he 
could get, if he could give an opinion as to how high he 
could go, or how high he thought he could go, on the 
data at hand, he said between 55 and 60 feet, and Mr. 
Laughlin seemed to be well pleased with that. 
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I am acquainted with Mr. A. Welch, president of 
the Interior Development Company. I recall a confer- 
ence I had with him and one of his partners, Mr. Ander- 
son, at my office. My recollection is it was in the spring 
or fall of 1909. Let me see just amoment. No, I think 
it was along in July or August, somewhere along in 
there, 1909. These gentlemen, Mr. Welch and Mr. An- 
derson, represented that they were interested in the In- 
terior Development Company. They came over to discuss 
the same question with me, wanted to know just what 
our plans were there in connection with where the line 
was going to be laid. I am not positive whether I sent 
for Mr. Boschke personally or not, but I sent for the 
data—-sent to his office for the data. I know that I had 
the data, and pointed out to him what we proposed to do, 
that we had a line there; that was my recollection of it, 
that was along in the neighborhood of 60 or 62 feet, 
somewhere in about 60 feet, and told them that we had 
gone to a great deal of expense elevating our line, or 
we would go to a great deal of expense lifting our line 
to this height, and Mr. Welch said that was entirely sat- 
isfactory as far as they were concerned, Mr. Welch and 
Mr. Anderson. Mr. A. Anderson, I think, was with 
him. Mr. Welch said he would be very glad to donate 
the right of way free if I went to that height. I took 
that matter up with them because I was interested, very 
much concerned at that time, about the excess cost of 
the line over and above the original estimate made, and 
he, with maps before him, showing where the line was 
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laid, expressed thorough satisfaction. I think these pro- 
files showed the line at its present elevation. 

I never had any conversation with Mr. Martin, the 
president of the EKastern Oregon Land Company, per- 
sonally, about the Sherar power plant. 


CROSS EXAMINATION. 


Q. At the Moody power site on the lower river, 
you raised your line to a height something like 143 feet 
above high water mark, did you not? 

A. We raised it. I couldn’t give you the exact 
data, how high we raised it, but I know we raised it. 

If our contract with the Kastern Oregon Land Com- 
pany called for a raise of that amount, I presume we 
fulfilled the contract. I haven’t the data in front of me 
and cannot carry them in my mind. I do not know how 
high we raised our road at the government power site on 
the Deschutes River between the Sherar site and the 
Moody site, and couldn’t tell you off-hand without look- 
ing at the records. When I talked with Laughlin the 
railroad was already in Grass Valley, 14 miles from the 
property, that is, the Shaniko Railroad. The railroad 
company was anxious to preserve the power sites along 
the river, anything that would furnish cheap power. We 
hope it may be of value to the railroad company. I was 
told at that time that the power was to be used for pump- 
ing on the arid lands over the river. They were inter- 
ested in anything to get the lands under cultivation. I 
was advised that the Government was figuring on it. 
Mr. Laughlin stated to me that his interest was in the 
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Interior Development Company, and that was the basis 
on which he was negotiating with me, otherwise I would 
not have been discussing the matter with him. In that 
conversation he was speaking of the Interior Develop- 
ment Company’s lands. He said the Sherar plant was 
controlled by the Interior Development Company, and 
he was in conference with me about the Sherar power 
proposition. I knew the Interior Development Com- 
pany had a dam site, or that some company or persons 
had, on the lands immediately above the falls. I did not 
know who they were. 

Q. It was the result of that conference with Mr. 
Laughlin and not the result of a later conference with 
Mr. Welch and Mr. Anderson, which led you to make 
the survey to lift the road to the height at which it was 
constructed ? 

A. The survey I had reference to was the result of 
the conference with Mr. Laughlin. 

Q. And not the result of any conference with Mr. 
Welch or Mr. Anderson? 

A. No, this was later on. I think we had the sur- 
veys when these gentlemen called. We had lines any- 
way. We had something to show the data. 

The knowledge I have as to the difference of $100,- 
000 in cost between the construction of the road on the 
one grade and the other is simply information from our 
Engineering Department, which is the only way we have 
of getting such information. It is not a matter within 
my personal knowledge. All estimates for work of that 
kind are made by the Engineering Department. 
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The conference with Mr. Laughlin was early in the 
Spring of 1909. I was under the impression that it was 
in March or April. I don’t think it was later. I think 
there is on record a letter from Mr. Laughlin to me on 
this subject, written from San Francisco, and the con- 
ference must have been previous to that date. I pre- 
sume I have the letter in my files. 

Q. I wish you would produce that letter for the 
purpose of fixing the date, Mr. O’Brien. 


REDIRECT EXAMINATION. 


When was the first you heard of any protest against 
the construction of the line as located at that point? 

A. It was a short time—my recollection is a short 
time prior to this conference that was asked for by My. 


Laughlin. 
@. That was on the original line? 
AS ed Ge: 


Q. But I mean after you relocated your line in the 
summer— 

A. Oh, I don’t know. I couldn’t say definitely, but 
it was a long time. I supposed the matter had been dis- 
posed of in a satisfactory manner, but it was along a year 
or more. I think it was quite a while after the line was 
built, as I recolect it. As a result of these conferences I 
supposed when we agreed on the line, and after we had 
had a conference with both Mr. Laughlin and Mr. 
Welch, and they seemd to be entirely satisfied we would 
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Mr. Welch, as far as I know, has never been con- 
nected with the Harriman lines in any capacity. My 
recollection is that he was connected with the Portland, 
Eugene & Eastern, but I could not say whether he con- 
tinued in office after that was taken over by the Har- 
riman system. 


GEORGE W. BOSCH KE, a witness on behalf of 
defendant, testified as follows: 


I reside in Portland. I am Chief Engineer of the 
O.-W. R. & N. Company. Have been connected with 
that organization since April, 1905. I am Chief Engi- 
neer of the Deschutes Railroad Company and have been 
such chief engineer since its organization in 1906. The 
location and construction of the line of that road was 
under my management. 


I heard the testimony of Mr. O’Brien who preceded 
me, and recall the conversation which he referred to be- 
tween himself, Mr. Laughlin, and myself. I cannot say 
exactly what time it took place. It was in the early part 
of 1909. I think there are some records probably that 
could be traced, because I immediately afterwards sent 
a man out to make a reconnaisance. I was called down 
to the conference by Mr. O’Brien to see what we could 
do about raising the grade there. The line was located 
at that time on the water grade line along the river. That 
location had been made some time in 1908. 
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Q. And what was said, if anything, at that confer- 
ence with reference to changing the grade? 

A. Well, they wanted us to change the grade so as 
to enable them to build a power site at that point, 
Sherar’s Bridge, and Mr. Laughlin said that anything 
we could raise the grade there would be of great assist- 
ance to him. J had not at that time definite data as to 
the exact height to which the grade could be raised. 

Q. Did you indicate or had you any information 
by which you gave any information as to what you 
thought you could do. 

A. Well, I had the length of the line from the tun- 
nel to the dam site, and our maximum grade was eight- 
tenths, and from that I formed an approximate idea of 
how much I could get up, but that was nothing definite 
at all. 

@. Did you indicate approximately what that 
would be? 

A. Well, I think I said something between 45 and 
50 feet—perhaps 60; I don’t know. We were not defi- 
nite at all. I saw it was possible to get up on our max- 
imum grade, because the low line grade was much 
lighter. 

The tunnel is about 3.2 miles from the dam site. The 
elevation of the line at the tunnel is 661, and the elevation 
at the dam site is 781. That isn’t right at the dam site 
but 781 is the profile grade at the level where we run 
levels parallel with the water that would be restrained 
by the dam. [ indicated approximately what elevation 
we could make at the dam site, at that conference. I 
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knew that we could get up some number of feet and 
Laughlin said anything we could get up there would be 
very desirable. I don’t remember exactly the height I 
thought we could make. It was 45 or 50 feet, perhaps 
60. I don't remember, but the whole thing hinged on 
starting up on a maximum grade and getting as high as 
we could. That is what my instructions were to do. 

Q. Did Mr. Laughlin express satisfaction or dis- 
satisfaction with the approximate height which you in- 
dicated ? 

A. Well, as I said, at this conference he said that 
anything that we could get up there would be very de- 
sirable and agreeable to them; whatever we could do 
would be appreciated. 

Q@. Myr. Laughlin has testified in his deposition that 
at that conference Mr. O’Brien instructed you to raise 
that line sufficiently high so as not to interfere with 
the power development at the Sherar or Interior Devel- 
opment site, irrespective of cost. What is your recol- 
lection with reference to that? 

A. No, I did not get any instructions at that con- 
ference to do anything more than to investigate it. 

I sent a man out to make a reconnaisance and he 
made a report on the approximate cost of carrying it 
out, and after I got that report, I sent out a location 
party to make the actual survey. Plaintiff’s Exhibit 31, 
which I have just been examining, is the profile of the 
line that was run, the high line, and is the profile of the 
line as constructed. There was incurred, in round num- 
bers, One hundred thousand dollars additional expense 
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in constructing the line on the elevation on which it was 
constructed, over and above the estimated cost of the 
line as originally located. Approximately $20,000 was 
expended by the Railroad Company in changing the 
wagon road in the vicinity of Sherar Bridge. 

I saw more or less of Mr. Whistler along the river 
there. He called on my office for information as to the 
height of the line, ete. He, as I understood it, was rep- 
resenting Mr. Martin’s interests. In calling at my 
office, he wanted maps and profiles of the railroad lo- 
cated line. J furnished these to him in October, I think 
it was October, the latter part of October, 1909. The 
profile referred to by Mr. Whistler in his Jetter of Oc- 
tober 6, 1909, to Balfour, Guthrie & Company, as hav- 
ing been furnished by my office, is a profile of the line 
for several miles on each side of the dam, and showed 
the location of the line as indicated on Plaintiff’s Exhibit 
31. I offered to give Mr. Whistler all the information 
I had, as indicated in his letter to Balfour, Guthrie & 
Company. With reference to the statement in Mr. 
Whistler’s letter to Balfour Guthrie, that the profile did 
not show the elevation above water surface of river, I 
should think it would be a very proper thing for him 
to go there. He had where our line was. It was staked 
out on the ground, and he could find the river there. 

Q. When you said you thought it was about 70 feet, 
did you purport to give him any accurate information? 

A. No, sir. 

Q. Did you advise him that you had any such in- 


formation ? 
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A. No, I don’t recall that, because we didn’t take— 
in running our survey, we didn’t take the bed of the river, 
you know. We had a high water and low water on the 
low line, and it could have been arrived at. He had 
ample information. By going on the ground, he could 
very readily determine. 

Q. Did you attempt to deceive him? 

A. None whatever, no, sir. 

Q. And you had furnished this profile, you think, 
prior to October 6, 1909? 

A. Well, he was in the office off and on all along. 
I think that he had the profile. I think when we were 
discussing the lower dam site, he wanted another copy, 
and I gave him quite a liberal piece of it, showing a good 
deal of the line where he really wasn’t interested, and a 
map also. 

The file book shows the record of blue prints made 
and to whom delivered; kept by a file clerk in the draft- 
ing room, under my direction. This book shows a map 
and profile of the Deschutes Railroad from mile post 36 
to 52 was furnished to Whistler at 8:30 in the morning 
of October 29, 1909. Mile posts 36 to 52 cover the line 
through the Sherar property. The new line was run 
prior to September, 1909, because we were building it 
in September. We commenced construction through the 
Sherar property on this .8 grade in August, 1909. I 
don’t know approximately how many men were em- 
ployed on this work but it was quite a force. I should 
judge there would be fully one hundred. We had a 
great many men on the construction of that line. They 
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were scattered all along the canyon; anywhere from two 
to five thousand. We were constructing between mile 
post 43 and mile post 48 or 49 in August, September, 
October, November and December, 1909, and January, 
1910. In February, 1910, we were still working on some 
of the heavier parts of it. I think that about covers the 
months we were working there. The grade was prac- 
tically completed the latter part of February, 1910. The 
rails had not been laid at that time or the bridge con- 
structed. We built the bridges as we came up to them 
with the track. We didn’t haul any bridge material 
ahead. 

Q. How soon was it, Mr. Boschke, that an exami- 
nation of the grounds would disclose the grade at which 
the line was to be constructed? 

A. Well, the grading at Mile Post 44, 1000 feet in 
there, was about completed in August, 1909, and right 
at the dam site the grade was completed—well, I don’t 
say was completed, but it was laid out there so you could 
see where the grade was in October and November, 1909. 

That was right practically at the dam site; either 
side of that; in fact, the grade all along there was marked 
out so you could readily see at what height the grade 
would be. 

Q. What, if any steps, Mr. Boschke, were taken by 
any one to stop the work of construction ? 

A. None whatever. I thought it was all settled. 
I got busy completing the railroad. I had an order to 
build it on the high line. 

Q. Do you rceall when it was you first heard of any 
protest against the construction of the line there? 
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A. Oh, I think the line was all done before I heard 
any protest. I don’t—I think it was quite a while after- 
wards. I don’t recall anybody making protest at all, 
until after the line was all built. 

Q. Did Mr. Whistler ever make any objection to 
you that your line wasn’t high enough for the purposes 
for which his client wanted to use the property there? 

A. He spoke of the upper end, the way our grade 
lay, where the water came down, coming down the nat- 
ural grade of the river, would reach the water backed up 
from the dam; it would probably flood our grade in 
there. I said to him, that part of it, we would readily 
change that when the time came; when he had a dam 
there, but I did not believe in spending any money to 
change that at this time. 

He made no protest whatever as to the height at 
which our line was above the dam in that vicinity. He 
never attempted to stop us from going ahead, or tried 
to mduce us to change our grade there. He never, other 
than that which I have just mentioned, indicated any 
dissatisfaction on the part of himself or the people 
whom he represented. 

‘Mile post 44, to which I just referred, is 3000 feet 
south of the dam site as indicated on Defendant’s Ex- 
hibit C. 


CROSS EXAMINATION. 


When I had this interview with Mr. Laughlin, I 
think Mr. Morrow was present and Mr. O’Brien. It 
was some time the early part of 1909. I don’t recall 
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that Mr. Laughlin told me anything about what his in- 
terests were, but [ assume that he had some from the way 
he talked. In fact, he talked as though he had a very 
large interest in it. He wanted the line raised, he said, 
so that they could build a power site at that pomt. He 
said nothing about the height to which he wished us to 
raise our road, except that I said we could go up on our 
maximum grade, and whatever that would take us up. 
He said that would be very satisfactory to him. All that 
Mr. O’Brien told me was to send a man out and see what 
could be done; make a reconnaisance first, which I did. 

Q. You made an affidavit once in this case, didn’t 
you? 

A. I think so, yes. 

Q. I will read from it; you can follow it if you 
wish: “Said B. F. Laughlin was negotiating at said time 
with the Deschutes Railroad Company, to induce the 
said Deschutes Railroad Company to raise its line of 
railway where same should run to such an extent as to 
permit the construction of a dam at said dam site, 60 
feet in height above low water flow of said Deschutes 
River.” Now, your recollection is now, you didn’t say 
anything like that? 

A. I said we would raise it, as I said before—we 
could probably get up from 45 to 60 feet. 

Q. That was not what he was asking you to do 
then? 

A. He said he would be very glad of any height 
we could get up. 

Q. Now, in your affidavit you say, “Said negotia- 
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tions were had, and said request was made of said Laugh- 
lin.’ You don’t remember that he made that request 
“must go up 60 feet high?” 

A. Well, it was understood that we could go from 
45 to 50 or 60 feet; something of that kind. I never saw 
him afterwards. 

Q. Now, did you agree at that time that you would 
go up that high? 

A. No, sir, we did not. We agreed to see what we 
could go up; we would go up whatever our maximum 
grade would allow us to go up. 

Q. Did you ever have any interview with Mr. 
Laughlin except that one time? 

A. I never saw him that I remember of. 

Q. What did he say about the height to which the 
road should be raised, which would be satisfactory to 
him? 

A. He said whatever we could get up there would 
be satisfactory to him. 

Q. Now, in this affidavit you say that he said, 
“That if the height of the line of the Deschutes Railroad 
Company were raised to the height of 60 feet, or raised 
to a height to permit of a 60 foot dam at this dam site, it 
would be satisfactory?” 

A. Well, I think he did say that after I said we 
could probably get up a certain height. He may have 
said 60 feet, or 55 or 60 feet, whatever we could get up 
on the maximum grade would be very satisfactory to 
him. 

Q. In your affidavit you said he said that if you 
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would go up 60 feet, to build a 60 foot dam, it would 
be satisfactory, didn’t you? 

A. Yes, I think very likely it was a fact. 

Q. So he really did say to you, if you would go up 
to such an elevation as to permit the building of a 60 
foot dam at this dam site, it would be satisfactory to 
him? 

A. Well, possibly he did, but I couldn’t tell him 
at that day that Mr. Laughlin was making this arrange- 
ment at all. 

Q. That is what he said would be satisfactory? 

A. I expect he did. 

Q. He didn’t say anything else was satisfactory ? 

A. Yes, he did. He said any height would be sat- 
isfactory that we could get up to. 

Q. In your affidavit, you didn’t say any height, 
did you? 

A. No, I didn’t say that possibly, in there, but 
that was the fact, just the same. 

Q. What, if anything, did you say about the right 
of way over the land ? 

A. Well, my understanding was, if we went to this 
large expenditure, that the right of way, that wasn’t 
to be considered at all; practically be given us, or a nomi- 
nal sum, or something of that kind. 

Q. That was based on your going up high enough 
for the building of a dam 60 feet in height, wasn’t it? 

A. That was the assumption on our raising the 
grade as high as we could raise it, not to exceed our max- 


imum grade. 
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We afterwards made a resurvey of the line across 
that point. We had no surveys at the time of this con- 
ference except the one on the lower line on the east side 
of the river. At the time of this talk with Mr. Laughlin 
we were moving camps in all along the line and getting 
ready to start work. I don’t know whether we had be- 
gun to work at that time. I think probably we had down 
at Deschutes Junction, or any points where we weren't 
having to bother with these dam sites. The tunnel was 
not built at that time. I think they had possibly opened 
up some work near the tunnel. I don’t think, though, we 
had started work on the tunnel itself. The new survey 
was made through there during March, 1909, and the 
conversation with Mr. Laughlin was prior to that. It 
may have been several weeks ahead of that. The first 
month that any work was done was August, 1909. The 
difficulty about beginning the increase of grade further 
down the river was that at the east end of tunnel No. 
2 there were very abrupt cliffs and tunnel and all that 
sort of thing. The grade for several miles below this 
tunnel was light—about three or four tenths, for a dis- 
tance of eight or ten miles. There wasn’t any particular 
difficulty about raising the grade from a point ten miles 
below the tunnel all the way to the dam site, if you want- 
ed to spend money enough. It would have made more 
difficult construction. If you were running a line along 
the river bank and should put it up on a slope of basalt 
cliff, it would make very much difference in the construc- 
tion. 

Q. What was the object of changing your grade? 
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A. Well, to get up at Sherar’s Bridge to where 
we did get it. 

Q. To what height was it your purpose to go? 

A. ‘Toa height as far as we could go, beginning at 
the tunnel, and going south on our maximum .8 grade. 

We kept that .8 grade up all the way from the tunnel 
to the dam site. The .8 grade begins at the east end of 
the tunnel. The other figure I gave you, 661, was the 
west end of the tunnel. The east end is 667, and we 
climbed to 781. 

Q. Now, Mr. Boschke, if you had kept that .8 grade 
from the east end of the tunnel to the dam site, you 
would have climbed up over 130 feet, wouldn’t you? 

A. Yes, if we didn’t compensate for the curves. 
You can’t go right through a curve, you know, on a 
maximum grade. 

Q. Then you didn’t climb actually up the .8 grade? 

A. I climbed on what is known as maximum .8 
grade; all that we could climb with the alignment; that 
had to be the grade laid on. The tunnel is approximately 
1200 feet long. 

Q. What was the object in making this climb, of 
climbing up on this .8 grade? 

A. To give them as much room as we could for 
the dam site there. 

Our purpose was to put our road at such an eleva- 
tion as to allow Mr. Laughlin to build as high a dam as 
possible. It is pretty hard to say where the dam site is. 
Where “The Interior Dam Site” is written on here, the 


elevation is 779.6. At a point a couple of hundred feet 
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above, it is 781. Going south for several miles, it is level, 
until we reach the grade of the river again—from mile 
post 43 and two or three tenths, to mile post 461% about. 

Q. How high a dam did you calculate could be built 
at the dam site without interfering with your road? 

A. I wasn’t making any figures on the dam site at 
all, or the dam. I was building a railroad there, and 
building it as high as I could get up, starting at eight- 
tenths grade at the tunnel. 

I think a dam readily could be built there 60 feet or 
over without flooding our track or right of way so as to 
interfere with our railroad, if the flood waters were prop- 
erly taken care of. 

Q. Why weren’t you building your road so as to 
guard against flood waters? 

A. As I said before, my object was to build a rail- 
road there, and I was ordered to build it as high as I 
could, going up the maximum grade from the tunnel, 
and there wasn’t any dam built there at that time, and 
there isn’t today. In my opinion, though, a dam could 
be built there 60 feet, and probably would be all right, 
except might flood our slopes, and in that way soften 
them up and injure the railroad, where the slopes run 
down into the river. 

When I gave Mr. Whistler the profile, which seem- 
ingly was on the 29th of October, I may have discussed 
the height at which the grade was being constructed, 
and I may have informed Mr. Whistler that the road 
was being constructed at a height sufficient to permit 
the construction of a dam at the dam site of the In- 
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terior Development Company, 60 feet in height. I 
Q. In your affidavit you say this: “On October 
29, 1909, I delivered to Mr. John T. Whistler maps and 
profile of the line of the said Deschutes Railroad Com- 
pany as amended, to comply with the undertaking and 
agreement had with said B. F. Laughlin, and show- 
ing the elevation at which said line was then being con- 
structed, and work on it had been prosecuted for ap- 
proximately two months, and discussed with said John 
T. Whistler the height at which said grade was being 
constructed, and informed the said Whistler that the 
same was of a height sufficient to permit the construc- 
tion of a dam at the site known as the Interior Develop- 
ment dam site above referred to, of 60 feet in height.” 

A. Well, I think that is right too. 

Q. You did do that? 

A. Yes, I think it can, and I don’t think that will 
hurt our line in there, not on any land that is owned 
except by ourselves; there is some fills on some lands 
owned there by ourselves, that the water would back 
up badly. 

Q. Did you, in considering the line built on the 
land owned by yourselves, have any thought of that 
dam site? 

A. Oh, I couldn’t change the grade of that line 
to miss some particular piece of property. If you have 
ever seen the Deschutes Canyon, the cuts and fills there, 
you can’t adjust a line so as to keep out of the way. 
We built what we considered a safe railroad. 
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Q. Now, in that affidavit, you spoke of an agree- 
ment which you had with Mr. Laughlin. What agree- 
ment are you referring to? 

A. Well, this conversation that we had with him, 
we agreed to go up to the height that we finally did 
go up to. 

Q. Now, do I understand you that there is a part 
of your line above this dam site which would be flooded 
if a dam was built at that point, 60 feet in height? 

A. I think so. I think I looked along—I can’t say 
just where it is, but these fills run down to the river in 
many places. Tor instance, at mile post 45, a fill runs 
down below the grade line—five, ten, fifteen, twenty, 
twenty-five—twenty-five feet on the center line, and 
possibly more out on the slope and at mile post 4514 
it runs down about twenty-three feet. 

Q. Icall your attention, Mr. Boschke, to your affi- 
davit again. In your affidavit you say this: “That the 
elevation of water by a 60 foot dam at the site of the 
Interior Development Company above referred to, will 
raise and back the water upon the land of said Des- 
chutes Railroad Company, in said Section 9, but the 
said Deschutes Railroad Company has raised the grade 
of its line at said point to such a height as to permit 
of the construction of the said 60 foot dam, but if a dam 
higher than said 60 feet shall be constructed at the said 
dam site, the water of the Deschutes River will be 
forced back, and over the grade and line of the said Des- 
chutes Railroad Company in said Section 9.” So that 
from this affidavit it appears that if a dam were con- 
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structed there at only 60 feet in height, it wouldn’t 
affect your railroad at that point at all. 

A. If it were what? 

Q. If the dam were constructed at the dam site 
only 60 feet in height, you have so built your railroad 
it would not affect your railroad at that place? 

A. No. I think it could be built there and pro- 
tected, inasmuch as we would have to do more riprapping 
at those places, I mean. 

Q. In your affidavit you say a dam can be built 
there 50 feet in height, without affecting your rail- 
road? 

A. Of course it can. That is only a nominal ex- 
pense, a few thousand dollars to riprap those banks 
and make them safe, but we certainly wouldn’t be spend- 
ing that money now until there is a dam there to spend 
it for. 

Q. ‘Then I understand, Mr. Boschke, that in your 
judgment, a dam can be built at the dam site 60 feet 
in height, and it wouldn’t affect your railroad as now 
constructed at all? 

A. I think so. 

We had only one survey at the time of the conference 
with Mr. Laughlin—only one located line. We may 
have had some preliminaries. There was nothing said 
at the conference between me and Mr. Whistler in re- 
gard to the elevation of our road at the dam site. We 
do not reach our maximum height until we get two or 
three hundred feet south of the dam site. 

Q. Then how did you expect to protect your rail- 
road at the dam site? 
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A. Well, I don’t—levees or something of that kind. 
I think there are some cuts in there; build a retaming 
wall or something like that. It is only a matter of a 
couple of feet there. It wouldn’t be a hard job to keep 
out two feet of water. I don’t recall that being dis- 
cussed with Mr. Whistler. He had all the information. 
He had where our line was to be, and the bottom of the 
river was there on the ground, and he could easily tell 
what relation they bore to each other. 


REDIRECT EXAMINATION. 


I am not a hydraulic engineer. I built the railroad. 
I don’t know anything about building a dam, but in 
my opinion such a dam could be built, and flood waters 
could be taken care of in a spillway or something of 
that sort. 


During all this time we were prosecuting efforts 
with the government to secure right of way over public 
lands of the United States. We filed maps and there 
was a great deal of difficulty in getting them approved. 
We were after the right of way matter constantly. ‘That 
was done by Mr. Morrow, and I think he will testify 
that I kept at it hard enough trying to get it, because 
we had very large forces and were anxious to get the 
right of way to go ahead and build it. 


RECROSS EXAMINATION. 


The department did not act on our maps and kept 
delaying acting on them; also exacted some stipulations 
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in regard to protecting water powers at the government 
damsite. They wanted us to sign a stipulation, if we 
built on the low line, that we would raise the grade 
whenever they got ready to build the plant, to an eleva- 
tion of about 100 feet, to permit the building of a 100 
foot dam. We used a gradient of eight-tenths to get up 
there. 


J. W. MORROW, a witness on behalf of defend- 


ant, testified as follows: 


I am Tax and Right of Way Agent for the O.-W. 
R. & N. Company and the Deschutes line. I have 
occupied that position nine or ten years. I was in charge 
of acquiring the right of way of the Deschutes Railroad 
along the Deschutes River. I was present at a con- 
ference between Mr. Laughlin and Mr. O’Brien in Feb- 
ruary, 1909. It took place in Mr. O’Brien’s office. It 
came about, as far as I know, Mr. Laughlin called upon 
Mr. O’Brien, and Mr. O’Brien called me to the con- 
ference, and I presume called Mr. Boschke as well. Mr. 
Laughlin was interested in having us elevate the grade 
of the Deschutes Railroad as far as possible and some- 
thing was said to Mr. Boschke as to what elevation we 
could get there, or what elevation we could reach, and 
I got the impression and understood then that Mr. 
Boschke said we could reach an elevation of 60 feet, and 
with that elevation Mr. Laughlin was entirely satisfied. 
In fact, in the course of the conference, he said that 
any elevation we could get above the present line would 
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be very satisfactory and agreeable, but that the elevation 
of 60 feet would be entirely satisfactory. 

Q. What, if anything, was said by Mr. Laughlin 
with reference to giving the railroad company right of 
way free if the line should be built at that elevation? 


Mr. Veazie: At this time we renew our objection 
to that evidence on the ground that it is incompetent 


under the statute of frauds. 
The Court: Very well. 


A. There never was any question about giving us 
the right of way; the right of way up the line over all 
these power sites, which was a negligible quantity. They 
were always ready and quite willing to give us a right 
of way provided we would construct the line, and that 
was so indicated by Mr. Laughlin at that conference. 


Mr. Boschke was instructed by Mr. O’Brien to de- 
termine what grade he could reach. My. O’Brien did not 


tell Mr. Boschke to raise the grade to the highest pos- 
sible point, irrespective of expense, but Mr. Boschke 
was instructed to raise the grade—see to what height 
he could reasonably elevate the road. 

I am acquainted with Mr. Monroe Grimes. Mr. 
Grimes was one of the executors of the Sherar Estate 
and was also the husband of the adopted daughter of 
Mr. Sherar. He seemed to have the actual management 
of the property as far as the Sherar estate was con- 
eerned. There were two executors, Mr. Grimes and 
Mr. Holmes, but Mr. Grimes was in actual charge of 
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the property. I had a conference with Mr. Grimes with 
reference to acquiring the right to go upon this prop- 
erty. I think this was on the 9th of August, 1909, at 
The Dalles. 

Q. And what took place at that time? 

Mr. Veazie: We renew the same objection. 

A. We discussed the rights of way through the 
Sherar estate property. Mr. Grimes said that so far 
as he was personally concerned, he would be very glad 
to donate the right of way. That the value of the prop- 
erty—its principal value was as a power location, and 
that by the construction cf the line of railroad, it would 
enable them to develop the power plant—a power plant; 
that without it, it would be practically impossible to do 
so. He said, however, that in view of the fact that there 
were other heirs to the estate, and that they were widely 
separated, some of them being represented by an agent 
in Kansas through power of attorney, others in Manitoba 
through power of attorney, and he, and I think Mr. 
Holmes combined, held power of attorney for part of 
them, and that he wouldn’t—couldn’t reasonably satisfy 
the heirs without some compensation, and we agreed that 
a thousand dollars should be paid for the right of way. 
And when that agreement was reached with Mr. Grimes, 
we immediately went to his attorney’s office; Mr. Grimes 
reiterated our agreement in Mr. Huntington’s presence, 
and at that time there was an understanding had—that 
is, I was led to believe, in fact, I was told that some 
parties had an option on the property, and an under- 
standing was had that in case the sale was made, then 
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I should have to deal, or I must deal with the purchaser, 
but in the absence of sale being made, that both Mr. 
Grimes and Mr. Huntington would exert every effort 
in their power to assist me in securing as early a settle- 
ment of the question as possible; that is, as early a 
consummation of the deal, and at the same time give me 
permission to go upon the land and construct the line. 


Mr. Veazie: May it please the Court, we move to 
strike out that testimony on the ground of the objec- 
tion already given, and on the further ground that the 
agreement testified to is one beyond the scope of the 
powers of executors, in general or under the will that 
is in evidence here, showing the scope of these powers; 
that any authority that might exist as attorney in fact, 
to agree to such a matter, for any of the heirs would 
have to be shown by a writing; and on the further ground 
also that the agreement was on a condition which it 
appears was afterwards fulfilled; that is, that the prop- 
erty was sold to others which rendered void any agree- 
ment which may have been made, by its terms. 


The Court: Very well. 


This conference was had, first with Mr. Grimes some 
place at The Dalles, and as I say to you, we immediately 
went from that conference to Mr. Huntington’s office 
at The Dalles, and at that place, as I have related, we 
just simply repeated the conference which took place in 
the presence of Grimes and myself. 


Mr. Wilson, Mr. Huntington’s partner, was in the 
office, and at that conference, and with that understand- 
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ing, it was agreed that the elevation of the line should 
be such that a dam 60 feet in height above low water 
mark should be constructed. I, undoubtedly, had my 
profile with me at that time. I cannot recall exactly, 
but in all probability I did. I wouldn’t go to solicit 
the purchase of a piece of right of way without the 
profile and map showing the location of the property; 
that is, it is not customary to do it, and I presume that 
I had it. I am satisfied that conference was on the 9th 
of August, 1909. ‘This date is fixed in my mind be- 
cause of a communication I sent to Mr. Grimes, asking 
him to meet me at that time. ‘This meeting was prac- 
tically by appointment. It was the purpose of our 
meeting, in fact, my notice to him was that I wanted 
to discuss the right of way matter through the Sherar 
estate. I subsequently received a communication from 
Mr. Huntington. 

I was in the court room when Mr. Huntington was 
on the stand in this case. 

Q. There was introduced, in connection with Mr. 
Huntington’s testimony, the original letter from him 
to you, in which he referred to the understanding had 
between you. Did you ever make a reply to Mr. Hunt- 
ington ? 

A. Yes, sir. I did. 

I now produce a copy of the letter that was received 
from Mr. Huntington, dated August 25th, and it refers 
to a telephone conversation, in a general way, had that 
afternoon. I replied to that letter. My reply, I think, 
was on the 26th of August. 
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In the conference between Mr. Huntington, Mr. 
Grimes, and myself, I was advised that there was an 
outstanding option on the Sherar property; that is, I 
didn’t understand whether it was an option or not, but 
a possibility of selling it; probability of selling it as 
well. I was not informed who owned the option. 

Q. When did you first learn as to who the intended 
purchaser was? 

A. I happened to meet with Mr. Martin on the 
train coming in from Salem and there learned that he, 
or his company, was the prospective purchaser. 

Q. And what, if anything, took place in that con- 
ference or that conversation? 

Mr. Veazie: We renew our same objection to that 
testimony. 

A. We went into the matter pretty thoroughly; 
in fact, I think I broached this subject to Mr. Martin, 
and it developed that he was the prospective purchaser; 
and I outlined to him the agreement that I had reached 
with the Sherar estate representatives, and that agree- 
ment was entirely satisfactory to him. He said that 
we could go on and build the line, and, as a matter of 
fact, when the thousand dollar consideration was men- 
tioned, Mr. Martin wasn’t at all interested in that fea- 
ture of it. I said to him, “I have agreed to pay the 
Sherar estate a thousand dollars, and I will do the same 
thing by you.” 

To that Mr. Martin simply said that it was satis- 
factory. He was perfectly satisfied to have us go on 
and construct our line, and he was willing to carry out 
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the agreement that I had had with the Sherar estate 
people. After the conference with Mr. Martin, I noti- 
fied the Chief Engineer, Mr. Boschke. I also notified 
Mr. Huntington that I had seen Mr. Martin, and that 
he had expressed his willingness. That is all in the letter 
which you have referred to before. The Deschutes Rail- 
road Company is ready and willing to pay to the com- 
plainant in this case One Thousand Dollars as a con- 
sideration for this right of way. After my understand- 
ing with Mr. Martin, that they were the prospective 
purchasers, I think for two or three times subsequently 
I would meet Mr. Martin and ask him if the deal had 
been consummated, and when I finally understood it 
was consummated, I prepared a deed for the right of 
way over the Sherar estate property, to be executed 
by and on behalf of the Kastern Oregon Land Com- 
pany. 

Q. Mr. Morrow, did Mr. Martin ever object to 
you—to the construction of the railroad through the 
property in question? 

A. I think along late after the construction was 
made, there was some question raised then about the line, 
but not prior to the time—not to my understanding 
along the times that the line was constructed, and I 
don’t believe until after it was completed, although I 
am not aware of the date when it was completed. 

Mr. McKenzie never communicated with me, or made 
any protest, nor the Sherars nor anyone connected with 
the Sherar estate ever protested against the construc- 
tion, nor did anyone connected either with the Sherar 
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Estate or the Interior Development Company or any 
one person claiming any interest in the property. I 
never had any objection from any source. I took it 
for granted that the agreement that I had with these 
gentlemen was entirely satisfactory, and I rested on 
that. Subsequently, at the time, of course, when this 
question was raised, naturally I heard something about 
it, but I don’t know from what source now. 

Q. When was it that the question was raised? 

A. Oh, it was along in 1910, not before 1910 some 
time, and I think in the early part of the year; I should 
say just about March. 


I am acquainted with Mr. Welch. I conferred with 
him about the right of way over this property some time 
along in the summer of 1909, I was not present at the 
conference between Mr. Welch and Mr. O’Brien. Mr. 
Welch was president of the Interior Development Com- 
pany. The Interior Development Company then had 
their property mm compromise between them and the 
Sherar estate. They had at least some claim there and 
I went to see Mr. Welch about it and he agreed that 
we could go on the property and construct the line, and 
that a dam should be built there at an elevation of 60 
feet. I think that I prepared a deed as well for execu- 
tion on the part of the Interior Development Company. 


The negotiations with Mr. Welch were entirely 
pleasant and I heard nothing from it after that except 
that he was satisfied. I heard Mr. Welch’s testimony 
on the stand yesterday, and his conference with me was 
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in conformity with his testimony as to his understand- 
ing with Mr. O’Brien. 

I am acquainted with Mr. McCornack of Salem. I 
had an interview with him with reference to that matter 
and he was satisfied with whatever Mr. Welch did. 


MR. B. S. HUNTINGTON, recalled by defend- 
ant, testified as follows: 


Q. Mr. Huntington, when you were on the stand 
the other day, you identified a letter which you wrote 
to Mr. Morrow, dated August 25, 1909, which was in- 
troduced in this case as an exhibit. Did you ever receive 
a reply from Mr. Morrow to that letter? 

A. I think I did. 

Q. Have you that reply with you? 

A. Ihave not. I have looked for it but have been 
unable to find it. Part of our files are in The Dalles 
and part are here. 

Q. I will hand you a carbon copy of the letter and 
ask you if that is a copy of the letter which you received 
in reply to your letter of August 25, 1909. 

A. I think it is, for I find in a letter that I wrote 
on the 27th a quotation from this letter, and I think 


this is the one. 
Mr. Wilson: I will offer that in evidence. 


The exhibit was marked Defendant’s Exhibit Q. It 


reads: 
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“Huntington & Wilson, Attorneys at Law, The 
Dalles, Oregon. Gentlemen: ‘This will acknowledge 
receipt of your letter under date of August 25th con- 
firming our conference and understanding over the con- 
tention with reference to the construction of our line 
through the Sherar’s estate property, for which I thank 
you very much. And at the same time I am pleased to 
advise that I talked this matter over with Mr. Martin 
of the Eastern Oregon Land Company, who has ex- 
pressed a willingness to have us go upon the land to 
construct our line. 

Very truly yours.” 


This carbon is not signed, but it is “Tax and Right 
of Way Agent.” 

Q. Now, Mr. Huntington, did you communicate 
the information contained in this letter to the Eastern 
Oregon Land Company, or to its agent, Balfour, 
Guthrie & Company? 

A. I wrote a letter to Balfour, Guthrie on the 27th 
of August, of which I have a letter press copy here. 


Upon waiver of production of the original by the 
counsel for complainant, the letter was read into the 
record, as follows: 

A. This letter was written at The Dalles, but the 
letter press copy does not show the name of the place 
of writing. “August 27, 1909. Messrs. Balfour, 
Guthrie & Company, Portland, Oregon. Gentlemen: 
In re Sherar lands. We are in receipt of yours of the 
27th and note your suggestions with respect to rights 
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of way. The assent of the representatives of the Sherar 
heirs to the crossing of the lands is conditioned entirely 
upon their obtaining the assent of the Eastern Oregon 
Land Company or whatever person or company is the 
proposed purchaser under the Laughlin option. We 
have a letter from Mr. Morrow, dated yesterday, in 
which he states that he has seen Mr. Martin and ob- 
tained his consent that the Deschutes Company pro- 
ceed to build across the lands. He said, ‘I am pleased 
to advise that I talked this matter over with Mr. Martin, 
of the Eastern Gregon Land Company, who has ex- 
pressed a willingness to have us go upon the land to con- 
struct our line. The representatives of the heirs are 
fully aware that they have no right at this time to con- 
sent to anything with respect to a right of way only as 
it meets your entire approval. If you or Mr. Martin 
have not given consent to their proceeding with the con- 
struction of their road, it is obvious his, Morrow’s, mind 
should be disabused of an apparent impression he has 
received from the conversation with Mr. Martin. In 
our telephone talk and in our letter confirming the same, 
we conditioned the assent of the heirs upon their obtain- 
ing the assent of the persons who have agreed to pur- 
chase the property, and Mr. Morrow must understand 
that we are not in any way consenting to any act which 
is not entirely assented to by you. No negotiations 
have been opened with the Oregon Trunk line as yet. 
We have advised their right of way agent that a sale 
of the property is about to be consummated and that 
we cannot grant any right of way only as it is done with 
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the consent and approval of the purchasers. No pay- 
ment will be accepted from either company for a right 
of way until it is determined whether or not this sale 
is to be consummated. 
Yours very truly, 
Huntington & Wilson.” 


Questions by Mr. Minor: 


Q@. Mr. Morrow has said he had a conversation with 
you and Mr. Grimes in his office the 9th of August. 

A. Iwas not in The Dalles on the 9th of August. 
I was away from there from the 6th until the 10th. 


In answer to questions by Mr. Wilson, he testified: 


I was in Portland. J am not positive as to what 
day of the week the tenth was, but I think it was Tues- 
day. My family was living here in Portland at that 
time, and from a memorandum made by me at the time, 
I find I left The Dalles on the 6th and returned there 
on the 10th. I do not now recall any conversation had 
at any other time during the month of August, around 
that time, with Mr. Morrow and Mr. Grimes. Mr. 
Morrow tried to refresh my memory as to conversations, 
and I would not say that I did not have them, but I 
have no recollection now. 

Q. Mr. Grimes, in his testimony as a witness for 
the complainant, testified that he and Mr. Morrow went 
to your office and had an understanding or conversation 
sometime along at that time. Do you recall when that 
was? 
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A. I do not remember of Mr. Grimes and Mr. 
Morrow and myself ever having any understanding 
about this. I have reason to believe that Mr. Morrow 
and Mr. Grimes had some understanding, but I would 
not swear that such conversation did not take place in 
my office. 


J. W. MORROW, recalled as witness on behalf 
of the defendant, testified as follows: 


I had a conversation with Mr. B. F. Laughlin in 
regard to the right of way through the Sherar property, 
subsequently to the meeting in Mr. O’Brien’s office in 
February or March, 1909. I find in my files a state- 
ment concerning the meeting that I had with him prior 
to July 14, 1909, and I have good reason to believe that 
it was just about that date, 1909. Mr. Laughlin told 
me at that time that Mr. Anderson of Tacoma, whose 
deposition in this case I have read, had an option on the 
property from him. It was Mr. Anderson who was in- 
terested generally with Mr. Welch, and he, Laughlin, 
told me that that option expired on July 14th; that if 
it were not taken up, we would have no difficulty. 


Objected to as incompetent evidence of any rights 
under that option, or its expiration, or anything of that 
sort. 


He, Laughlin, stated that if the option were not 
taken up, we would have no trouble in reaching an un- 
derstanding with them. 
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I have just heard the testimony of Mr. Hunting- 
ton with reference to the date of the conversation oc- 
curring in his office. I think my testimony was to the 
effect that I thought it was on August 9th, and that 
was predicated on the fact that August 7th I addressed 
a letter to Mr. Grimes asking him to meet me at The 
Dalles on Monday. August 7th was Saturday. The 
following Monday would be the 9th and I assumed that 
that was the day I did meet him. That was what fixed 
the date in my mind. 


CROSS EXAMINATION. 
The first talk in Mr. O’Brien’s office with Mr. 


Laughlin was long prior to the conversation which I 
testified to yesterday. As to what date I do not know, 
but it was in the early negotiations of our activities on 
the Deschutes River. Mr. Laughlin was in Mr. 
O’Brien’s office when I called upon Mr. O’Brien and he 
was simply saying to him, in a general way, that he 
had an option on some property up there, and they were 
talking it over, and I don’t think that I opened my 
mouth during the conference. Then it was in February 
of 1909 the conversation which I testified to yesterday. 
I had two talks with Mr. Laughlin in Mr. O’Brien’s 
office. I think no one was present at the first conversa- 
tion except Mr. O’Brien, Mr. Laughlin, and myself. 
I don’t think Mr. Boschke was present. At that time 
nothing was said except that Mr. Laughlin had an 
option, and that was about all there was to the con- 
versation. It was prior to the first of the year and I 
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am not sure but what it was in the early part of 1908 
and possibly in 1907. The other conversation took place 
in February, 1909, when Mr. O’Brien, Mr. Boschke, 
Mr. Laughlin, and myself were present; no one else 
that I can recall. What was said was that in a general 
way Mr. Laughlin was saying that he was then intend- 
ing to go to San Francisco for the purpose of negotiat- 
ing with other interested parties in the development 
of the power on the river, with an object of consolidat- 
ing the various interests, and avoiding the construction 
of the dam site or power plant at the mouth of the 
stream, but at Sherar’s instead. He was wanting to 
know about the elevation there, and really expressed 
himself as being satisfied, or that he would be satisfied 
with any elevation that we might reach. There was 
more or less discussion and Mr. Boschke referred to his 
profile; and my understanding is—and I think it is 
true—that he said he could probably reach an elevation 
of 60 feet. Anyway, whatever that elevation was, Mr. 
Laughlin expressed himself as being perfectly satisfied 
with it. 

Q. You made an affidavit in this case, did you not? 

nee Vees aide 

Q. And in the affidavit which you made in this 
ease, you referred to this conversation between your- 
self, Mr. O’Brien, and Mr. Laughlin, did you not? 

A. Well, I don’t recall, Mr. Minor. If you will 
read the affidavit, the affidavit speaks for itself. It is 
a long time since that affidavit was made. 


Q. Well, I will read this affiadvit: “That in the 
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presence of J. P. O’Brien, G. W. Boschke, B. IF. Me- 
Laughlin” (That is the way it is here) “and myself, 
the said B. I’. Laughlin, representing himself as being 
in possession of an option to purchase the Sherar Estate 
property, when a general discussion was had with ref- 
erence to the construction of a line of railroad over the 
same, said Laughlin urged that the road should be built 
at as high an elevation as possible; in fact, stating to the 
remaining three, who were representing the railroad 
interests, that if they would go as high with the grade 
as they could, they would be satisfied; when the chief 
engineer, by reference to his profile and maps, siated 
that it was possible to reach a height so that a dam sixty 
feet in height could be constructed, and this was agreed 
upon the part of Mr. Laughlin to be sufficient.” Do 
you remember making an affidavit to that effect? 

A. If those are the words of the affidavit, and I 
have no reason to doubt them, I made it. 

Q. Then in that conversation it was agreed that the 
elevation should be sufficient to allow of building a sixty- 
foot dam? 

A. Well, I don’t think so, Mr. Minor. Now, I 
will tell you about that sixty-foot dam. I am satisfied 
that Mr. Boschke said that he could reach an elevation— 
I think positively of 60 feet. ‘That 
is the way I have it in my mind. And the dam site or 
the dam—I think that I reached that conclusicn sub- 
sequently, and after the survey was made, and had an 
understanding that it was possible to construct a dam 
at the height of 60 feet; but at the conference that I 


if not positively 
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am testifying concerning, I don’t believe that that was 
true. If my affidavit says so, I believe it is erroneous 
to that extent. 

Q. You may read your affidavit and see whether it 
doesn’t say so. 

A. Oh, I don’t question your word for it, Mr. 
Minor. I don’t question your reading of the affidavit. 

Q. Then your affidavit, wherein you state that 
Laughlin agreed that an elevation which would admit 
of the building of a 60-foot dam was sufficient, is 
erroneous in that particular, you think? 

A. Well, Mr. Laughlin was satisfied with the dis- 
cussion had at that time, and, as I say, I am myself 
satisfied that Mr. Boschke said that he could reach an 
elevation of 60 feet; and Mr. Laughlin was satisfied 
with whatever the discussion was. I know that per- 
fectly. 

@. Well, do you remember whether the question 
of the height of the dam was discussed or not? 

A. Well, I don’t. My recollection of it is just as 
I have stated it to you. 

Q. This affidavit gave your recollection at the time 
it was made, didn’t it? 

A. Why, yes. Yes, unless—Well, [ am sorry that 
is there, of course, but the phraseology I must have not 
noticed specially at the time, Mr. Minor. 

Q. This affidavit purports to have been made on 
the 30th day of April, 1910. 

for) Vege 

Q. That is about the time it was made, isn’t it? 
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A. Oh, yes, whenever it is dated there, it was made 
at that time. 

Q. Well, now, do you think that your recollection 
now is better than your recollection was at that time? 

A. No, I do not think that it is. 

Q. So you think your recollection at that time was 
more apt to be right than your recollection now? 

A. Not necessarily more apt to, but equally as 
reliable at that time as it is now. 

In the interview between me and Mr. Grimes, when 
we went to Mr. Huntington’s office, he reiterated the 
statement to Mr. Huntington which he had made to me, 
and it was understood then that we could go ahead and 
construct our line. I think that I negotiated with these 
people upon the theory that the elevation to which the 
road should be built was sufficient to admit of the con- 
struction of a 60-foot dam. 

Q. Now, Mr. Morrow, in this affidavit you say: 
“We then agreed upon a consideration of $1,000 to be 
paid for the right of way through the said Sherar Estate 
property; and the further agreement and understanding 
was had that the line of railroad should be built at such 
a height as to permit of the construction of a sixty-foot 
dam.” 

A. JI think that is right. 

Q. You think that is right? 

me fl think that is right. 

Q. Mr. Grimes insisted and vou agreed that the 
railroad should be built at such an elevation as to admit 
of the construction of a 60-foot dam? 


362 Eastern Oregon Land Company 
(‘Testimony of J. W. Morrow) 


A. No, Mr. Grimes never insisted upon any par- 
ticular height at all; nor did Mr. Huntington. It was 
simply my statement to them that we could do that, to 
which they offered no objection, but were satisfied 
with it. 

Q. But it was agreed that the railroad should be 
built at an elevation to admit of the building of a 60-foot 


dam? 
A. I negotiated with them, as I believe, with that 
understanding. 


In connection with my conversation with Mr. 
Laughlin, he always said he would be glad to donate 
the right of way, there is no question about that. I 
don’t recall that he said that in his conversation in July. 
I think my conversation with Mr. Welch was subsequent 
to August. I submitted to him the maps and profiles 
and I presume I said to him—I have no doubt I did 
say to him, “I notice that you have an interest in some 
property up here, and I am negotiating for the rights of 
way over these lands.” I wanted to know what position 
he would take in connection with the right of way, and 
he very agreeably said he would be glad to give us the 
right of way—no compensation for that; the only thing 
is that he wanted protection for his power plant. I 
think I told him that we could build a line there 60 feet, 
or build a line there that would permit of a 60-foot dam. 

Q. So that, in your conversation with Mr. Welch, 
you represented that the railroad would be put at such 
an elevation as to admit of the building of a 60-foot 


dam? 
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A. I think I did, yes. 

Q. And that is what he said he would be satisfied 
with? 

A. Yes, he must have said he would be satisfied 
with it, becanse he said he was satisfied that we go ahead 
and commence the construction of our line. 

Q. But the representation you made was that the 
line would be built at an elevation to admit of the build- 
ing of a 60-foot dam? 

A. Yes, I think that is right. 


In all our negotiations with any parties interested in 
that property, the principal point of contention was the 
height of the dam; the power sites were always inter- 
ested, in avoiding the possibility of interfering with the 
construction of the dam, and in all these negotiations, 
the height was always at a 60-foot level above the low 
water flow of the Deschutes River according to my 
understanding of it, and I think that is right. 

Q. In other words, in all your conversations with 
all these parties, they all insisted that you should build 
your railroad to such a height as to permit of building 
a 60-foot dam? 

A. No, they never insisted. They never insisted. 
The fact of the business is there wasn’t such a great 
amount of obligation put upon this dam site. I gathered 
the information after the line was surveyed that we 
could build—that we would build at an elevation ad- 
mitting of the construction of a dam at that height; 
and I think it was entirely my suggestion to these people, 
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to which they never offered any objection. I don’t think 
the height of the dam was seriously discussed. 

Q. Now, I call your attention to your affidavit, in 
which I find this language: “That in the negotiations 
with each and all, the principal point of contention was 
the height of a dam, and this height was always at a 60- 
foot level above the low water flow of the Deschutes 
River.” 

A. Yes, sir. 

Q. That is correct, is it? 

A. I admit that this is—as I have said, I think 
that was the basis of my negotiations. 

I first met Mr. Martin very early in the activities 
on the Deschutes line. I had negotiations with Mr. 
Martin for the line down at the mouth of the stream. 
It is difficult to fix the dates because our preliminaries 
range from 1906 until we completed the line. The 
negotiations I had with Mr. Martin were entirely in 
regard to crossing the lands of the Eastern Oregon 
Land Company down toward the mouth of the Des- 
chutes River and had nothing to do with the Sherar 
property. The first talk about the Sherar property was 
on August 24th, 1909, on a trip from Salem to Port- 
land on the train. This was the first and only time I 
ever opened negotiations with him in regard to the right 
of way over the Sherar property. The conversation 
opened up in a general way and during the progress of it 
I perhaps asked—I wouldn't be surprised but what I 
asked Mr. Martin directly if he were not the proposed 
purchaser of the Sherar Estate property. Anyway, 


vs. Deschutes Railroad Company 365 
(Testimony of J. W. Morrow) 


learning that he was, I reiterated to him the statement 
of agreement that I had with the Sherar Estate rep- 
resentatives, to which he consented, and seemed perfectly 
satisfied with. There was some conversation concerning 
the cash consideration, and that was an entirely negligible 
quantity with Mr. Martin. I am inclined to think that 
he rather objected to taking any money. I said to him 
that I had agreed with the Sherar Estate to pay that 
sum; there was no reason why I should not pay it to him, 
and that I would pay it to him. Anyway, he was per- 
fectly satisfied and said we might go along in the con- 
struction of our line. I told him that I had met Mr. 
Huntington and Mr. Grimes and had agreed to give 
One Thousand Dollars for the right of way and had 
their permission to go on with the construction of the 
line—enter upon the lands and construct the line. While 
I do not recall it, I must have told him about what had 
occurred between me and Mr. Grimes about the eleva- 
tion at which the railroad was to be built. I don’t re- 
call positively the conversation that I might have had 
with him concerning the height of the dam, and I really 
don’t recall that it was raised at all; but in all prob- 
ability, when I stated to him the understanding I had 
with the Sherar people, I also included the fact that 
we were building at an elevation to admit of the con- 
struction of this dam. 

Q. 60-foot dam? 

A. Yes, I possibly did. 

I have an idea that I told Mr. Martin that also. 
The only writing I ever had with reference to the right 
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of way over the Sherar property, was the letter from 
My. Huntington which has been placed in evidence and 
which I replied to. I do not recall that I had, and I 
don’t believe [ had any correspondence in writing of 
any kind, or any negotiations in writing of any kind 
with either Mr. Laughlin or Mr. Martin, or the Eastern 
Oregon Land Company, or Welch, or Anderson, or the 
Interior Development Company, or Grimes, or any 
party representing the Sherar interests. 


REDIRECT EXAMINATION. 


The reason I didn’t get any writing or deed from 
the Sherar heirs at that time was because I could not 
conclude negotiations with them. As I have said, they 
were negotiating for the sale of the property; but I 
was assured by both Mr. Grimes and Mr. Huntington 
that, in the event the sale was not made, each of them 
would exert himself to the utmost to secure as early a 
settlement as it was possible to have of the matter. I 
mean to secure the early execution of the deed. In all 
these negotiations and conversations with these people 
I think I had my map and profiles with me, but I won't 
say now each time that I might have met them, and 
as far as Mr. Martin is concerned, I never had it. I 
never showed him the profile and map, because my con- 
versation with him was on the train and I didn’t have it 
with me, and [ was not out at that time for the purpose of 
buying rights of way. To Mr. Huntington and Mr. 
Grimes I undoubtedly did exhibit profile and map. 
That was undoubtedly a copy of the profile introduced 
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in evidence here, showing the present location. With 
Mr. Welch I showed the map and profile and they 
expressed satisfaction with the location; no objection 
was made to it, and no objection was made that they 
couldn’t build a dam 60 feet high after the location of 


the line at that point. 


RECROSS EXAMINATION. 


Q. But you told them all, as I understand you, 
Mr. Morrow, that the profile did show that you could 
build a dam there 60 feet high? 

A. No, I didn’t tell them that the profile would 
so show. As I have said, I am satisfied that I negotiated 
with them upon the basis that the elevation of our track 
was such as to admit of the construction of adam. And 
yet even that, there is some question in my own mind 
about, for the simple reason of some memorandums that 
I find in my file, for instance, in writing a letter to 
Mr. Cotton, where I have said— 

Q. Never mind. I object to what you said to Mr. 
Cotton about it. In your affidavit, Mr. Morrow, you 
state this, speaking of your interview with Mr. Welch: 
“In my negotiations with Mr. Welch of the Interior 
Development Company, I presented to him a map and 
profile, showing the new or higher grade of the line 
proposed to be constructed, which grade admitted of 
the construction of a dam sixty feet in height.” 

A. Well, sir, I showed him the profile, and if the 
profile does do that, that is all there is to it. 
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Q. If the profile which is now in evidence does 
not admit of the building of a dam sixty feet in height, 
then that is not the profile that you showed him, is it? 

A. Oh, yes. Oh, yes, same profile—same profile. 
My construction must not be taken literally when I say 
that it admits of the construction of a dam 60 feet in 
height. ‘That is my conclusion of it—the general under- 
standing that I had, that it was high enough to admit 
of it, 


A. L. VEAZIE, called as a witness on behalf of 
defendant, testified as follows: 


I am the A. L. Veazie that filed Santa Fe scrip on 
the North Half of the Southwest Quarter of Section 
35, and Lot 2 of Section 8, Township 4 South, Range 
14 Kast. I made that filing for the benefit of the In- 
terior Development Company, and I represented the 
Interior Development Company in the prosection of 
that claim. I made an examination of the records of 
the local land office at the time I made that filing, to 
determine whether or not there were any entries on that 
land at the time the filing was made. As a result of 
that examination, I made the filing. I found no sub- 
sisting entry. I found there had been an old entry 
which was cancelled at that time. That was on the 26th 
of January, 1906, but in some way there was a mistake in 
the date of the filing. You will find sometimes in the 
papers it was stated that the filing was made on the 
26th and sometimes on the 27th. 
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Thereupon, by permission of counsel for both parties, 
it was agreed that the township plat, covering township 
4 South, Range 14 East, was filed in the local land office 
at The Dalles on December 17, 1880, and that the plat 
of Township 8 South, Range 14 East, was filed on 
May 15, 1881. 


CROSS EXAMINATION. 


The fact was brought out on my direct examination 
that I made the filing for the Interior Development 
Company on the 26th of January, 1906, upon those 
lands. A filing was made by Mr. Sherar on the same 
lands on the 18th of February, 1906, and a contest en- 
sued. A decision was rendered by the Secretary of the 
Interior on the 15th or 16th of June, certified copy of 
which has been introduced here, awarding priority to 
the Sherar filing on both tracts, and the lands ulti- 
mately passed to patent under that ruling. 


REDIRECT EXAMINATION. 


I represented the Interior Development Company 
m that contest until the parties came to the settlement 
of it. ‘The decision was on the ground that Sherar was 
an occupant of the land, and that therefore the lands 
were not vacant public lands open to selection under 
the act of 1897. It was not determined under what law 
Mr. Sherar was an occupant of the land. It was not 
necessary that he should occupy it under any particular 
law. Mr. Sherar had been the owner by assignment of 
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a contract with the state of Oregon. The state of 
Oregon some years previously, I think about the year 
1902—I am not certain as to the precise date; the evi- 
dence is in from the land office—had applied for these 
lands as lieu lands, and the certificate had been pur- 
chased by Mr. Sherar. He asserted to be an occupant 
under his supposed contract rights with the state. The 
state selection was cancelled on the 26th of January, 
1906, officially on the land office records. The instruc- 
tions to cancel it had been in the land office there, it 
seems, for some days. It became effective on that date. 
Mr. Sherar asserted that he had been occupying as a 
purchaser from the state, and asserted the right to put 
in other base when that was cancelled, an equitable right 


which was recognized. 


W. EK. COMAN, a witness on behalf of defendant, 
testified as follows: 


I am vice-president and general manager of the 
Northwestern Electric Company of Portland, which is 
engaged in the furnishing of electric light and power 
principally in the city of Portland from a hydro-electric 
power development on the White Salmon River. 

This construction was completed about a year ago 
to a distance of about 70 miles from Portland. The 
capacity of the plant is about 22,000 horse power, as 
now developed. There is opportunity for further de- 
velopment on the river above the present plant, which 
is controlled by our company. At the present we have 
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considerable surplus power available, because we are 
just entering the city of Portland. I should say off- 
hand we have twelve to fourteen thousand horse power 
surplus today. I do not know whether my company 
investigated the power possibilities at the Sherar Bridge 
site before constructing on the White Salmon, or not. 
I understand our people looked over the Deschutes 
River and other rivers throughout the Northwest in a 
general way. 

Q. Now, an estimate has been made here and ad- 
mitted, in a general way, of the cost of bringing power 
from the Sherar’s Bridge site referred to, on the Des- 
chutes River, to the City of Portland, that the same 
does not embrace or contemplate any investment or ex- 
penditure of work within the City of Portland, in reach- 
ing customers or consumers. I will ask you what the 
fact is as to whether, in coming into a market like this, 
any very substantial investment is involved and neces- 
sary in bringing the power within the city and to the 


consumer ? 
A. Within the city? 
@ Yes. 


A. Yes, a considerable investment. 

The cost of bringing the power within the city and 
to the consumer is an important factor in the unit cost. 
The extent of this depends upon the amount generated, 
of course, but with our company, the expense of entering 
the city for distribution of light and power is a consider- 
able item and we are not through with it yet by a long 
ways. In certain portions of the principal business dis- 
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trict on the West side of the river, the construction re- 
quired must be underground, which is handled by con- 
duits. Our company is now installing these and has 
installed several miles of it. 

In case the plaintiff, or any other power company, 
should come to the city, but not within the city, with a 
large supply of power, from thirty to forty thousand 
horse power, our company would not be in the market 
for such power as we have our own to sell, and I do not 
know of any other company that would be in the market 
for that power to distribute. There is plenty of power 
available here at the present time with the two com- 
panies in the field. There is competition and plenty of 
power. I only know of the surplus power of the Port- 
land Railway, Light & Power Company from general 
information. I understand, in a general way, they have 
somewhere from twenty to thirty thousand horse power 
surplus at the present time. We are not permitted to 
operate in the city without a franchise. Our franchise 
carries a provision that three per cent of the gross earn- 
ings must be paid to the city, and we have to have dis- 
tributing facilities in the city, after we bring the power 
down from the power site. This distributing system 
involves a considerable item of expense to us. We bring 
our power into the city at sixty thousand volts and we 
have a substation on the east side of the river where it 
comes at this voltage, and there it is stepped down for 
distribution through the city; and then we have to have 
another station on the West Side of the city for trans- 
forming to direct current, and for distribution on the 
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West Side of the city. We have considerable of a conduit 
system on the East Side in bringing the cables from 
the sub-station across from our station to the river bank 
—that is all underground—to cross the river by cable. 
We consider it the only practical way of handling the 
situation. I could not give in figures an estimate of 
the percentage of the cost of facilities investment, equip- 
ment, in handling the distributing system within the 
city, as compared with the initial investment, or with 
the actual investment at the power site, for the reason 
that we are in the midst of our work of installing our 
facilities, but we have gone far enough to see that it is 
going to be a big item with us, and I would not be sur- 
prised if our expense and our facilities in the city here 
would probably equal the expense of building the plant 
on the river, although we have put in part of our under- 
ground system steam heating conduits, which have added 
some to the expense. Our dam is 125 feet high. It is 
of re-inforced concrete and masonry construction. Our 
flume is a little over a mile. It is wooden stave pipe 
flume from the dam to the power house. Our power 
house is a concrete building. 


CROSS EXAMINATION. 


Our expense, as it stands today, for installing the 
plant on the ground out there at the power site, is 
easily somewhere in the neighborhood of two million 
dollars, which does not include the transmission line or 
the distributing system in the city of Portland. We 
have a head of 176 feet there. We are selling most of 
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the power we are delivering now before it gets into the 
city distributing system—we are selling about 4500 
horse power independent of it, which we are able to 
wholesale without putting it into the city distributing 
system. That is practically all to one plant. I do not 
mean to argue from the situation her that it was a foolish 
thing for our company to undertake to enter this market 
with twenty thousand additional horse power when it 
began its project. Actual construction work was begun 
about two years ago. I look for a considerable increase 
in the use of electric power in the city of Portland. I 
think manufacturing will increase in the city, and there 
is other business generally. I should say the use has 
more than doubled in the past ten years. I know it has 
increased very much and that the increase has been very 
rapid. The distribution system is intended to enable us 
to reach all portions of the city and the small consumers. 
We get a great deal higher rate from the small con- 
sumer than if we were simply selling what might be 
called wholesale. We serve no electric railways. Resi- 
dence lighting would probably be five times as much 
as would be charged an electric railroad that took a 
large quantity. The lighting of residences is the highest 
rate. With other consumers, power consumers, there is 
a considerable difference in the rate; the power rate is 
lower. By this distribution system we reach the small 
consumers throughout the city and get the advantage 
of the much higher rate that they pay. Of course, the 
investment to serve those small consumers is considerably 
higher. We are not finding it a hard field to enter. I 
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think the opportunity here for our company is good, 
because prior to the entrance of our company, there 
was no competition here. While general business 1s 
rather quiet now—there is not much increase, and has 
not been for some little time, in the use of electric power 
—we all have faith in the future, and think things will 
grow better, and that there will be an increase in the 
business. 

In addition to the power above testified to, our com- 
pany has installed in the basement of the Pittock Block 
a steam auxiliary plant, which will, of course, increase 
the amount of our capacity. That is to take care of 
emergencies. It is designed primarily as an emergency 
plant in case of any trouble with our hydro plant. 


REDIRECT EXAMINATION. 


There are no considerable number of plants, tribu- 
tary to our line, outside of the city that will consume 
this power that is developed, and I should say there are 
no plants to any extent tributary to any of the other 
lines. 


ST. CLAIR THOMAS, recalled as a witness on 
behalf of defendant, testified: 


The distance between the center line of the con- 
structed line and the center line of the located line as 
shown on the filing map filed with the United States, 
where the same runs through the North Half of the 
Southwest Quarter of Section 35, Township 3 South, 
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Range 14 East, varies somewhat. Along the west end 
of this section, the distance between the constructed line 
and the line as originally run, is approximately one hun- 
dred feet. 200 feet east of that it is sixty feet. About 
half way or about the middle of the north half of the 
southwest quarter of section 35, it is 70 feet. At the 
east side of the north half of the southwest quarter, it 
is 170 feet. With the exception of a very small piece, 
the lime as constructed is entirely within one hundred 
feet of the line as shown on the filing map. The scale of 
this map is 400 feet to the inch. The change in the center 
line was necessitated to afford the necessary grade climb 
south, to provide an elevation over the point of the In- 
terior Development Company’s dam-site. In lots 1 and 
2, section 8, township 4 south, range 14 east, the distance 
between the center lines is about 30 feet. It does not 
exceed, at any point, 60 feet in those lots, so that the 
line as constructed through those Jots, is entirely within 
the limits of the right of way map filed with the United 
States. In the southeast quarter of the southeast quar- 
ter of section 9, the distance between the center lines is 
approximately 40 feet. In the southwest quarter of 
the southeast quarter of section 9 it is approximately 
20 feet. In the southwest quarter of the southwest 
quarter of section 9, it varies between approximately 40 
feet and approximately 15 feet. In the northeast quar- 
ter of 17 the lines join, and they do not diverge from 


there on. 


The map with reference to which this testimony was 
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offered, was received in evidence and marked Exhibit 
R, and accompanies this record. 

On this exhibit the located line filed with the govern- 
ment is the one nearer the river. The constructed line 
is the one further from the river. This map accurately 
represents the located line in connection with the con- 
structed line. The constructed line is colored red and 
the other yellow. 

I have here a map showing the location of the toll 
road referred to in my testimony. The original road 
leading from Sherar Bridge to Grass Valley, is shown 
by a single dotted line between 34 and 35. This coming 
up over the hill to a point west of the center line of the 
quarter line of 35, indicated by the arrow point, was 
necessarily changed. ‘The present location of the wagon 
road is shown by the double line throughout, connecting 
with the road leading to Sherar Bridge. In addition to 
that, the wagon road leading to Shaniko from the bridge 
was changed, and the abandoned line, or the original 
line, is shown in a single dotted line starting from Sherar 
Bridge across the river, coming up here to the right 
and intersecting at a point up about the center of sec- 
tion three. ‘That was reconstructed, and the reconstruc- 
tion is shown by the double line, climbing instead of go- 
ing to the right; after we cross the bridge, going to the 
left, and climbing around over the Deschutes Railroad, 
thence around on the side of the hill, and intersecting the 
original road at the point indicated there. 

The power site is not shown on this map. I here mark 
the sixteenth section line in the north half of the south- 
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west quarter of section 35 with yellow pencil. At that 
point, and immediately west thereof, the distance from 
this road as reconstructed, to the center line of the rail- 
road is about 20 feet, right at the sixteenth section line. 
About 200 or 250 feet west of that it is about ten feet. 
That road does not at any point within the northwest 
quarter of the southwest quarter Section 35, exceed one 
hundred feet from the constructed road. The wagon 
road as constructed was at this point practically on the 
center line of the railroad as surveyed and filed. 

I was employed on the Deschutes River during |o- 
cation and construction, although not at this point. I 
was, at frequent intervals past, and I am, familiar with 
the dam site known as the Interior dam site, and I 
was frequently in that neighborhood during construction 
and location. 

Q. Did you ever observe any work on a dam, or 
an alleged dam, at that point? 

A. ITobserved it each time I was down there. 

The greatest number of men that I saw employed 
there at any one time was four. They were excavating 
loose material from the Oregon Trunk side and the 
Deschutes River side, and wheeling it out in wheel- 
barrows and dumping it in place. 

Q. Were they prosecuting that work with vigor, 
as though they had a purpose in view? 

A. It didn’t appeal to me in that way at all. 

@. Did they seem to have any head to the work 
directing? 

A. They evidently had directions, but at the same 
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time they were not doing the work in a very vigorous 
manner. 

Q. What did they do that you observed that led 
you to that conclusion ? 

A. That which led me to that conclusion was one 
time when I was down there making survey of this 
particular part of the road, I paid particular attention 
to see what they were doing, and it was amusing to sce 
the way they were prosecuting their work; at least, it 
appealed that way to me. Instead of working along 
as though they were doing it on what we would call a 
force account basis, they would take a shovelful of 
stones, probably two or three out of the excavated ma- 
terial on the side, and while they had them in that long 
shovel, they would toss them in the air and see how 
many times they could whirl around their shovel before 
they came down; they would endeavor to catch all those 
they tossed in the air. They didn’t seem to be working 
with any particular purpose as far as I could see. 


CROSS EXAMINATION. 


The center line of our railroad as delineated on the 
map—Defendant’s Exhibit R 
precisely the line of the wagon road as delineated there- 


appears to follow almost 


on for the distance from Sherar’s Bridge to the point 
where the road turned southward to go up the canyon 
at station 2271-542, and the road would have had to be 
‘built somewhere else, or at least it would have had to 
be changed in some respects if the railroad had been 
built on the line of the original survey. In making that 
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change, it would have been necessary to have put the 
road east of the railroad track, so that some such re- 
location of the roadway as we did make for our more 
elevated line would have been necessary for the other 
line as well. It is evident from the map also that the 
road to Grass Valley from a point marked station 2171- 
116 to station 2160-247 followed almost exactly the 
center line of the railroad as now constructed. I can 
only argue so from the relative positions of those two 
roads on the map. I was not down there during location 
or construction. I am producing this map for the 
guidance of the court, on the supposition, however, that 


it is correct. 


The map, identified by the witness, was offered in 
evidence as defendant’s exhibit S, and accompanies this 
record. 

The railroad throughout the distance as to which I 
have just testified, where it occupies the old Grass Valley 
road, is on a grade on the side hill and the road itself 
was on a grade on a side hill before its reconstruction, 
and not on the flat, but on the same grade that the 
railroad now occupies. It did run on the flat for a con- 
siderable distance but there was a little hill that it climbed 
over and it was around that hill that we made the change. 
When I refer to the map filed and to the location as 
designated thereon, I mean the one that was filed on 
November 8, 1908. 

The roadbed has settled to some extent since these 
profile elevations were taken. My work was done up 
there shortly after the time they finished construction. 
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It had not settled to any appreciable extent at that 
time. 

Q. But it has settled since? 

A. I cannot testify as to that because I have made 
no examination to that effect. 

Q. Asa matter of fact, from your experience, you 
would expect it to settle, would you not? 

A. Yes, I would expect it to settle some at fills. 

That is on what is considered high hill construction, 
the excavation makes an embankment. It is about half 
fills and half cuts. It would not sink in the cuts unless 
the amount of sub-grade, what we call sub-grade ex- 
cavation, the back filling caused by the sub-grade 
excavation, was of such material as would cause its set- 
tling. Usually, and through those cuts in particular, the 
back-filling is made of the excavated material, which is 
solid rock; there is no settling. I took measurements on 
the Deschutes to determine at that point the height of 
our road above low water. One is shown on the large 
map which is an exhibit. Those elevations were taken 
by me on August 31, 1910, and by the assistant engineer 
in charge of that piece of work April 3, 1910. Those are 
the only measurements that were taken that I know of 
during the time of construction. So far as our records 
show, these are the first that were taken for this particu- 
lar location. There is a foot difference in the water 
levels between April 3rd and August 31st. We could 
have arrived at the same elevation as the Oregon 'Trunk 
by continuing our grade further south on the eight- 
tenths rise an approximate distance of 542 feet to over- 
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come the elevation of 4.34 feet which is the difference 
between the two level grades. At that time, if we should 
have gone that additional grade-climb, the element of 
cost would have been considerably greater on account 
of the details of construction. We would have to throw 
into the hill farther in order to keep our work lighter 
further ahead, and at that particular point the work is 
rather heavy. It is solid rock excavation through this 
particular point at the dam site and would necessitate 
a larger amount of solid rock excavation, which runs 
into considerable money, and that is a detail, as I un- 
derstand, that was one of the governing features of this 
proposition. We supported on a bluff going around 
there at approximately the top of the bluff, and from 
there up the hill the slope was very steep, and if the 
proposition should have been to have gone to an added 
height over that which we did at the time, the excavation, 
while it would have been a considerable bit larger, prob- 
ably it would have numbered into a small number of 
thousand dollars additional cost for making that climb. 


REDIRECT EXAMINATION. 


When the low water elevation of the river was taken, 
it was approximately low water, that is, 715.3. After 
reconstruction of the roads, they were of a more sub- 
stantial character. 


vs. Deschutes Railroad Company - 383 
(Testimony of J. P. O’Brien) 


J. P. OBRIEN, recalled as a witness on behalf 
of the defendant, testified as follows: 


I have examined my files to determine the date of 
the letter from Mr. Laughlin to me in the early part 
of January, 1909. The letter is dated at San I*ran- 
cisco on March 8rd, and received by me approximately 
on the 5th. The conference which I had with Mr. 
Laughlin was prior to that time. The Deschutes Rail- 
road Company is able to pay the one thousand dollars 
for right of way through the Sherar property. The 
line of that company is approximately one hundred 
miles. It cost approximately five million dollars, be- 
tween four and one-half and five million. The matter 
of payment to these complainants was in the hands of 
the right of way agent. I have examined my files to 
determine, if possible, the date when I was first noti- 
fied of any protest from the Kastern Oregon Land Com- 
pany, or any dissatisfaction. 

Q. Did you ever receive any such protest, or notice 
or dissatisfaction with the understanding you under- 
stood existed? 

A. Not direct from any of the owners of the prop- 
erty. 

Q. Now, you testified yesterday that the first you 
heard of it was approximately a year after a certain 
time. What was the time you had in mind that deter- 
mined that year afterwards? 

A. I think I stated that it was about a year after 
I had my conference with Mr. Laughlin. That was the 
meaning I intendcd to convey. 
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CROSS EXAMINATION. 


The letter to which I have referred is the letter of 
March 3rd, 1909. 


Upon consent of defendant, said letter was read 
into the record and is as follows: 


“San Francisco, March 8, 1909. 
“Mr. J. P.O’ Brien, 

V. Paw GoM Ol. & IN Co, 

Wells Fargo Building, Portland, Oregon. 
Dear Sir: 

We have been in conference for several days, and 
the different parties in interest now have the matter 
of the consolidation of the various interests on the Des- 
chutes River under consideration, and it looks very 
much to me now at the present time that this consoli- 
dation would be brought about some time during this 
month, probably about the middle of the month. I am 
going to remain in California until after the 15th in- 
stant, and if you still wish the right of way up the Des- 
chutes, kindly communicate with me, and I will place 
such matter before my associates at the earliest oppor- 
tunity. Kindly address me care of Brown-Walter-Sim- 
mons Company, 615 Crocker Building, San Francisco, 
California. 

Yours very truly, 
B. F. Laughlin.” 
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REDIRECT EXAMINATION. 


Q. Did you answer that letter, Mr. O’Brien? 

A. I did not. 

Q. What did you do with reference to it? 

A. The matter was then in the hands of Mr. Mor- 
row, our right of way agent, and I think he was advised 
to that effect, and all further proceedings in the matter 
were had with Mr. Morrow. 


RECROSS EXAMINATION. 


After I received the letter I never took the matter 
up with Mr. Laughlin at all, nor do I know, personally, 
of any conference having been had with him after that 
time. 


O. B. COLDWELL, called as a witness on behalf 
of defendant, testified as follows: 


[I am general superintendent of the Portland Rail- 
way, Light & Power Company of this city. I have been 
connected with that company and its predecessors off 
and on for the last twenty vears. It is engaged in fur- 
nishing of light and power in this territory. The com- 
pany has a combination of water power and steam 
power plant to supply this community, principally 
water power. About 90 per cent of the generation is 
by water; the remainder by steam. These water power 
plants are located on the Clackamas and Sandy Rivers; 
also on the Willamette River at Oregon City. Steam 
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plants are used to supplement the water power plants 
the reason for that being that there is apt to be inter- 
ruptions from time to time in transmission lines; there- 
fore steam plant is deemed to be necessary to supple- 
ment the water power. Our practice is to operate the 
steam plants regularly in order to give the guaranty of 
continuity of service, although they do not carry full 
load at all times. They are under steam, and the attend- 
ants are there, and everything ready to take care of | 
emergencies. In fact, they float in, as we term it, on 
the system, in order to be prepared. 

The aggregate capacity of our plants is around 90,- 
000 horsepower; about 60,000 kilowatts. The principal 
market we serve is right here in Portland. We also 
serve the outlying districts, Salem and Vancouver, the 
Willamette Valley between here and Salem to a cer- 
tain extent; also the railway systems—Oregon Elec- 
tric, United Railways, and that part of the Southern 
Pacific system, now called the Portland, Eugene & 
Eastern, which has been electrified. The plant at Ore- 
gon City, the Willamette Falls property, is approxi- 
mately 6,000 kilowatts; 6,000 to 6,500 kilowatts, about 
9,000 horsepower. Our other plants consist of two 
plants on the Clackamas and one on the Sandy River. 
The Clackamas plants together approximate 25,000 
kilowatts—24,000 to 25,000—and that on the Sandy 
River about 10,000 kilowatts. 

Q. What are the market conditions here for power, 
as to whether the condition, I mean, is over-developed, 
or under-developed, or is there any demand for power? 
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A. Well, starting in about 1905, we had a very 
rapid development of this whole territory, as is well 
known, not only from the standpoint of light and power, 
but other standpoints as well. Our growth was rather 
rapid for a period of years, up to about 1910, or there- 
abouts, and since then it has dropped off quite materi- 
ally; the result being that contemplated developments, 
or developments, rather, that we were working on in an- 
ticipation of meeting the demand about this time, have 
been completed, and we haven’t a load on the develop- 
ments that we thought we had a right to expect. In 
other words, we missed our calculations somewhat, as 
others have in other lines, and have more development 
on hand right now than there is load for. It is a little 
difficult matter to say offhand just how much surplus 
power we are carrying right now, but I should say that 
we could readily carry 20,000 to 25,000 kilowatts extra 
load right now if it were offered. That would be about 
30,000 or 35,000 horsepower. 

Q. Well, is there any market for the consumption 
of that power in this part of the country, outside of 
the city ? 

A. It is not very apparent, and we have scoured 
the country pretty well in that respect. As you know, 
there is competition here to help us get any load that 
there is, that is, help share it with us. I cannot speak 
very encouragingly on the matter of increased load. 

Q. Is the condition such that within any reasonable 
time the development of a power plant on the Deschutes 
River, at an expenditure of upwards of three million 
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dollars, would be warranted at this time, for entering this 
field in competition, a 40,000 horsepower plant? 

A. Well, on the assumption that a plant would be 
developed only if there were load in sight for it, I do not 
see where there would be any particular justification at 
the present time. However, there may be loads of other 
kinds that might be developed. For instance, there has 
been spoken of the question of manufacture of nitrates, 
and reduction of iron ores, new industries entirely, which 
are unknown practically to this section of the country 
at the present time. I will just explain that we have 
ample power for the present needs of the community, 
and quite an excess. I have spoken about thirty or 
more thousand horsepower excess which we have already 
developed, waiting for load, and we have other possibil- 
ities for putting in more units. Under those conditions, 
I would say, unless it is a matter of competition, or com- 
ing in on some basis other than what I can see, there 
would be no particularly good prospect for load for a 
new plant. With respect to the possible further devel- 
opment of our own facilities, we have, for instance, in 
our Cazadero, or in our Clackamas River plants, in 
one of them room for two additional units. We have 
plans for possible storage facilities on the head waters 
of the Clackamas River which can be put in and made 
available for the production of more power at certain 
times of the year when the water is low. At the Bull 
Run plant there is also opportunity to put in one more 
unit in the same plant, without doing anything further 
in the hydraulic end outside of the extension of pen- 
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stocks. ‘These additional units would develop approxi- 
mately 15,000 horsepower. With reference to peak load 
of our present facilities, we had peak-load last winter, 
on the one hour basis of reckoning, of 45,000 kilowatts. 
That would be approximately 60,000 horsepower. ‘The 
expenditures involved or necessary in the field of con- 
sumption in the way of conduits, pole lines, organization, 
transmission, and local plants generally, for business, in 
the case of water power plants, is a very important fac- 
tor. The cost of step-up and step-down transformers, 
the buildings to hold your transmission lines, and final 
distributing svstems in a city, total up a figure that 
would be comparable with the cost of developing the 
water power itself. In the city of Portland there is an 
ordinance requiring underground construction in a cer- 
tain area, bounded in general by Jefferson street on the 
south, Union Depot on the north, the river on the east, 
and probably 12th or 14th street on the west. In that 
district the poles and overhead lines have all been re- 
moved, and conduits substituted in their place. It is my 
offhand recollection that the underground system in the 
streets alone, irrespective of sub-station apparatus, etc., 
cost us well over $900,000. The sub-station apparatus 
is in many instances expensive. It depends largely upon 
the type of apparatus, but for general light and power 
work, such as we carry on here, sub-stations are expen- 
sive. The apparatus in sub-stations usually consists of 
transformers, motor, generators, rotary converters, or 
other electrical apparatus of that kind, all of which is 
expensive machinery, the cost depending upon the appa- 
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ratus. I don’t know that I could give you any offhand 
statement regarding that, that would be of any particu- 
lar benefit. 

The question of the necessity of these sub-stations 
being close to the point of distribution and consumption 
is an economic problem—economic and engineering 
problem, which has to be worked out for each particular 
case. ‘There are certain centers of distribution in a city 
such as we have here, and ordinarily sub-stations are 
located there, for the reason that it is essential to keep 
down the cost of feeders out to the customers to as low 
a point as possible. ‘That means they should be as short 
as they could be consistently with good service. ‘That is 
especially the case with the direct current system which 
is used in the underground area. At other points in the 
city, outside the underground area, there are a number 
of sub-stations which handle their particular districts. 
You can feed, probably, on those outlying sub-stations a 
distance of three or four miles, possibly five miles, and 
give good service. Our longest transmission line is about 
35 miles—that coming from the Cazadero plant. 

I am fairly familiar with the rates in this country 
as compared with the rates in the Sound country, Seattle 
and ‘Tacoma. I have had occasion from time to time to 
make comparison between rates in existence over there 
and rates here. I think they are not very far apart. 
This whole question of rates is rather an involved one. 
The expression of rates is a complicated matter. In a 
good many instances, sometimes, the customers think 
they are much too complicated, but there are engineering 
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reasons for expressing them so, and I say the offhand 
recollection of these rates, I would not pretend to give 
without reference to the records just what our lowest 
rate is. I think I know what it is, and that is the reason 
I said offhand recollection. I think the lowest rate we 
have is a rate of six mills per kilowatt hour, which is the 
one given to Lewis-Wiley Hydraulic Company, in a 
sluicing operation out here near Willamette Heights; 
in that particular instance the reason for the low rate 
being their practically continuous use of it twenty-four 
hours a day almost, and besides also of the load. ‘That 
rate, of course, is on file with the Railway Commission. 
It is all a matter of public record. We have some other 
rates that get down to nearly the same point. The rate 
for the Oregon Electric Railway Company would ap- 
proximate on the ordinary month, with the load factor 
they have, around 83/100 of a cent. That would amount 
to $54.70 per horsepower per annum. The rate which 
they have, however, would offer them an opportunity of 
getting a much cheaper rate per horsepower per annum 
if they used a little better load factor. This matter of 
rates is one that you cannot enter into in a hurry. You 
have to build it up from the beginning to get the right 
understanding of it. 


CROSS EXAMINATION. 


The aggregate capacity of 90,000 horsepower is for 
all of our plants and includes the capacity of the steam 
plants combined with the hydraulic plants. The rated 
capacity of the Oregon City plant is a little over 6,000 
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kilowatts, approximately equal to 9,000 horsepower. 
The rated capacity means the capacity of the machinery 
in it. At low water it can produce 4500 kilowatts, is my 
recollection. In the high water season, due to the back 
water in the Columbia, there is a certain cutting down of 
capacity for a short length of time. In the spring we are 
sometimes bothered to a certain extent for a month or 
five weeks by the back water. It cuts off the head. 
Owing to the conditions of high and low water, it is nec- 
essary to maintain two sets of apparatus in that plant, 
one for high water and one for low water—two sets of 
turbines. About 2000 horsepower from that plant is 
used at Oregon City by the Willamette Pulp and Paper 
Company. It may be a little in excess of that. At low 
water stage we have about 2500 horsepower to bring into 
Portland from the Oregon City plant. 

The low water flow of the Clackamas River at the 
River Mill and Cazadero plants approximates 800 sec- 
ond feet, and I believe there is a Geological Survey rec- 
ord as low as 560 second feet, but I do not believe it 
gets down to that; 800 second feet is our approximate, 
and the flow is down to that figure possibly 90 days in 
the summer. It would not be down to 800 second feet 
90 days. The average low water flow, I would say, 
would be around 1000 second feet during the 90 days of 
low water. We have a head on the River Mill plant of 
approximately 81 feet, and on the Cazadero plant it 
operates 120 to 125 feet. 

Q. Then during the 90 days when the flow is below 
1000 second feet, you have only the power at those two 
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plants, of course, that can be produced from that head, 
no matter how much machinery you try to install, have 
you? 

A. That is true to a certain extent. We have a 
certain amount of pondage there which modifies that, 
however. 

Q. Efow much is your pondage or storage? How 
much will that modify? 

A. There is no great storage installed now. I 
haven’t the figures at hand, but I should say offhand 
that the pondage we have there is sufficient to equalize 
a stream flow for daily purposes so as to give us as much 
as one-third more capacity there than the low flow of 
the stream would indicate we would have. 

Q. That storage has only the effect of meeting your 
peak load demand? It doesn’t increase the total amount 
of power that that many second feet in the river would 
produce at all, does it? 

A. No. The number of second feet in the river 
could only produce so many kilowatt hours. It would 
be the best it could do. It gives you a better opportunity 
of using it to advantage by increasing the peak load. 

Q. If you really, as you have stated, have more 
power than you necd, there is no object in using that 
storage? 

A. ‘There is no object in using that storage, no. At 
low water the power of the River Mill plant is some- 
where around 5000 kilowatts, and at the Cazadero plant, 
at extreme low water, somewhere around 5000 kilowatts, 
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as I recall it. For the River Mill it would be about two- 
thirds of that. 

Q. So the total of those plants at low water stage 
is a very different figure from what you gave on the 
direct examination ? 

A. Well, I beg your pardon on that. I gave you 
what was the rated capacity of this plant. 

Q. I am asking for the actual capacity, which I 
understand I am getting at low water. 

A. It would all depend upon conditions, as I have 
tried to explain to you. 

Q. What is the low water flow of Sandy River? 

A. We haven't as good records on the Sandy River 
as we have on the Clackamas River. I believe it would 
approximate some 400 second feet for the average low 
water period—probably drop below that. It has been 
measured, I believe, less than 300 feet. 

The low water condition on the Sandv continues, I 
should imagine, about the same as on the other river, 
ninety days. 

We have extreme high water conditions to contend 
with occasionally on the Clackamas. I think the maxi- 
mum reported flood is about 45,000 second feet. On 
the Sandy I think it is somewhat less. I do not believe 
it has ever been over 30,000. On the Sandy River, in 
connection with the plant, we have a conduit about 8 
miles long, and included in that there is a tunnel some- 
‘thing over 4000 feet. By that we get a head of 320 feet. 
That plant is not developed up to the point that the 
amount of water there would warrant. I imagine the 
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low water capacity would be about 7000 or 8000 kilo- 
watts. 

Q. Do you mean to claim that 400 second feet, 
with the head specified, would give that? 

A. I don’t know. I haven’t figured it out. The 
dam at the Cazadero plant is a log crib dam, rock-filled. 
The River Mill dam is a concrete dam. In connection 
with all these plants, we maintain here an extensive 
steam plant which is operated daily and carries part of 
our daily load, the capacity of which I have included 
in the total horsepower that I have said our plants are 
capable of producing. We depend on the steam plants 
to a certain extent every year to carry our load. The 
production by the steam plants would depend altogether 
upon the operating conditions. Sometimes they are only 
slightly loaded. In the fall season of the vear they will 
be perhaps pretty heavily loaded for a period. We use 
them more or less the year around, and part of our load 
today is being carried by the steam plants. 

We have one steam plant that is 12,500 kilowatts 
rated generator capacity, and another that is 6,000 kilo- 
watts rated generator capacity. We have one down on 
the Peninsula with rated capacity of 2500 kilowatts. We 
burn principally sawmill refuse, the plants being run in 
connection with large sawmills here. 

Q. Burning that refuse, have you ever figured what 
it costs you to produce the power by that means, with 
steam? 

A. Yes. The operating cost of the plants will vary 
—somewhere in the neighborhood of one-half cent per 
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kilowatt hour, perhaps, for the ordinary conditions of 
operation. I might explain in that connection it is a very 
difficult matter to make any definite statements about 
such operations; it depends so largely upon circum- 
stances. 

Q. All the figures you have given us as to the ca- 
pacity of these plants are meant to apply to the genera- 
tor end, are they not? 

A. Yes. The amount of power we produce out 
where the plants are, at the generators, that is, the possi- 
bility at the generating plants. 

Q. That does not allow for the loss in transmission. 

eNO: 

@. You are transmitting power as far as Eugene, 
are you not? 

A. No, we are not, but we are supplying power to 
an electric railway that is operating to Eugene, and they 
transmit it to Hugene, which is a distance of about 123 
miles. We get a very much higher rate for residence 
lighting and for other uses where the electric current is 
purchased on a small scale than the rates which I have 
named in connection with companies that take a large 
amount of power. 

Q. The cost of distributing system is compensated 
by that element of better price thus obtained, is it not? 
A. That is the object in having the better price. 

Q. What is the ratio of power that goes through 
this underground distributing system, to the power 
which is distributed overhead? 

A. The capacity of our sub-station equipment 
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which supplies that is 7000 kilowatts—I believe our peak 
load in this underground district has approximated that 
figure. ‘That is at a voltage of 220 volts—three wire 
Edison system. 

The load factor is approximately 30 per cent on that 
conduit service. That distributing system uses only 
about 2100 kilowatt hours daily total consumption. We 
get a rate on that to compensate for the low load factor. 

Q. <A rate of about five times what you get on the 
other service, such as you have specified, where the rail- 
road companies take it, or greater? 

A. That would be a very difficult thing to answer 
because there are all kinds of customers on that service, 
and they have varying rates, depending upon the class 
of service. 

Our River Mill plant cost in the neighborhood of 
$1,900,000 without the transmission line to Portland. 
I think Mr. Morris paid $215,000 for the land and water 
rights there. The transmission service to Portland cost 
in addition about $200,000. It is a tower construction. 

Q. A plant where the flow of the river could be 
depended upon not to fall below about 4000 second feet, 
and was so constant that the variation between reading 
of low water in April and another in August would be 
only about one foot, would have great advantages, would 
it not, and where the extreme high water conditions 
would not be more than perhaps six to ten times the low 
water flow of the stream—those would be very great 
advantages, would they not, for a power proposition? 

A. I should say so, yes. Any stream that has char- 
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acteristics of that sort would be a very good stream to 
have a power plant on. 

I would not consider the distance of 90 miles as pro- 
hibitive at all for the transmission of power. The type 
of country the transmission line has to go through prob- 
ably has considerable to do with it. I believe the trans- 
mission from our rival company’s plant is about seventy 
miles. I believe the tendency now is toward electrifica- 
tion of railroads. Several of them that were under way 
are suspended merely temporarily, and will take a large 
amount of power when they are completed. We have 
a contract with railroads of that sort at present, pending 
completion of its construction, and the Clackamas South- 
ern was recently taken over by our company. It will be 
an electric railway when it is completed. The Southern 
Pacific has begun work towards electrifying its line from 
Portland to Eugene, and considerable construction work 
has been done toward it. I understand there is a con- 
siderable amount of material for the completion of that 
electric railroad on hand now. That will add materially 
to the demand for power. We have the contract already 
in hand for that power. 


REDIRECT EXAMINATION. 


I know in a general way what power plants there 
are down the Willamette Valley as far south as Kugene, 
besides our own power and facilities. There is a water 
power plant at Albany, which is part of the Oregon 
Power system, and they have a steam plant at Eugene, 
or at Springfield, right out of Eugene, where they get 
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sawmill refuse. There are some of the smaller communi- 
ties down there that have independent plants. McMinn- 


ville has a municipal plant—water and steam combined, 
and steam supplementing the water power. At Dallas, 


there is also a plant in that territory, steam plant. 


RECROSS EXAMINATION. 


Q. The horsepower capacity of the plant at Albany 
is about 500? 

A. Yes, it is a small water power plant. I don’t 
know what the capacity of it is. 

Q. The plant at McMinnville has to shut down in 
low water, doesn’t it—goes dry? 

Eee 1 believe so, 

Q. And the Dallas plant is a steam plant? 

mx Ys. 

Q. So that if there were electric power that could 
be supplied them cheaper than they can make it by steam 
there would be a field in all those places, wouldn’t there? 

A. I think that would probably follow. 


REDIRECT EXAMINATION, 


Q. What is the fact as to whether or not the trans- 
portation feature is a very important one in a site forty 
odd miles up the river in the Deschutes Canyon, where 
the construction of a dam across the river is involved, 
for the development of 40,000 or more horsepower, and 
where a tunnel is planned in connection with it through 
basaltic rock, at an expense estimated at nearly $900,- 
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000—a project of that kind—tunnel alone of $900,000, 
the entire plant on the ground estimated at approxi- 
mately three million dollars, is the transportation factor 
in an enterprise of that kind an important one, Mr. Cold- 
well? 

A. I should say by all means a very important one. 
In the case of across the Columbia River, where the 
Northwestern people developed the White Salmon 
plant, they didn’t construct a railroad, but in talking 
with some of their engineers about it they are very much 
in doubt as to the wisdom of not having constructed the 
road. They spent enough money in hauling things in 
there by team to warrant the road, and I think in most 
instances where a project of the magnitude of that you 
speak of has been undertaken that a railroad almost nec- 
essarily forms a part of it, though that may not always 


be the case. 


N. W. BETHEL, called as a witness on behalf of 
the defendant, testified as follows: 


I am an engineer and contractor. I have been em- 
ployed in that sort of work for 35 years. From 1908 
to 1910 I was employed on the Oregon Trunk line, In- 
corporated, and on the Oregon Trunk Railroad. I am 
familiar with the location of the property involved in 
this controversy. Was on that property frequently in 
1909. I know the location of the Sherar Bridge and the 
dam site known as the dam site of the Interior Develop- 


ment Company. 
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I was familiar with the work that was being done, or 
claimed to be done, in connection with the development 
work at the Interior Development Company dam site, 
in the year 1909. I visited the location frequently after 
August, 1909. In August, 1909, there were three or 
four men working excavating from either side of the can- 
yon walls, and depositing the excavation in the bed of 
the river adjacent thereto. ‘They were working with 
picks, shovels and wheelbarrows. They had no cement 
there for the construction of the dam that I saw. The 
greatest number of men I saw there working was four. 

Q. Were those four men working there all the time 
you were there? 

A. I think the four men were working at this time 
to which I refer, ‘but they told me that a portion of the 
time they were working on the toll roads that belonged 
to the Sherar Estate. 

Q. How much work had been done there at that 
time? 

A. It would be very hard to estimate it in yards— 
in yardage. I couldn’t say as to the value of the work 
or how much they had expended, but it was only a small 
amount of work that they were doing. 

Q. Was it work of a character which would be done 
if a dam 60 feet in height were being constructed at that 
point? 

A. Well, I couldn’t say as to that. It was sort of 
in the nature of investigation, determining the character 
of the rock that would be encountered, perhaps, on 
either side of the canyon. It wasn’t very effective in the 
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way of the immediate work preceding the construction 
of a dam. I saw no work in that neighborhood or in 
connection with that project that would indicate the 
construction of any ditch or canal or flume or pipe line. 
I presume the work shown on defendant’s exhibit 17 
is the work being done there, to which I refer, or, at 
least, the work I refer to is a part of that shown on 
defendant’s exhibit 17. I don’t think at that time there 
was that much work done. They had done some work 
on either side of the river at that time. 

Q. Would this character of work, continued up to 
sixty feet, hold the waters of that stream? 

A. Oh, no; no, sir. 


CROSS EXAMINATION. 


When we constructed the Oregon Trunk Railroad, 
we threw down material that covered up the greater part 
of that work that had been done in clearing the dam site, 
so that an examination after that time would not indicate 
the extent of work that had been done before on the 
Oregon Trunk side. If a dam were to be built on that 
site, preliminary work would be necessary for the inves- 
tigation of the character of the foundation, but I would 
say that there would be more practical means of getting 
at it than the manner in which they were doing it. It was 
a character of work that had to be done. 
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OLIVER OWRE, called as a witness on behalf of 
the defendant, testified as follows: 


I am a civil engineer; have followed that occupation 
about eight years. I am at present assistant engineer 
for the Oregon-Washington Railroad & Navigation 
Company. I have been with this organization and its 
subsidiary companies eight years. During the early 
part of 1909 I was employed on the line called the Coeur 
d’ Alene and Lake Creek, up near Spokane. In Decem- 
ber, 1909, I was ordered to report to Mr. Brandon at 
Grass Valley. From that time on I was employed as a 
resident engineer near Sherar’s Bridge until in August, 
1910, when the work was completed. The grading was 
completed in August, 1910. In December, 1909, when 
I went upon the work, I would say that the work was 
about 25 per cent completed between Mile Post 4214 
and Mile Post 50. That covered the property in con- 
troversy in this case. 

Q. Was it apparent at that time where the grade 
of the line of the Deschutes Railroad would be on the 
side of the hill at the dam site of the Interior Develop- 
ment Company ? 

A. Well, right opposite the dam site, I don’t think 
it was apparent, but at a distance of, I should say 500 
feet above, and extending for a distance of perhaps 
1100 to 1200 feet, the grade was practically completed. 


Below that there was some work in progress at dif- 
ferent places between Sherar’s Bridge and the dam site, 
and there had been some work done at Buck Hollow, 
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that is, at the excavation immediately south of Buck 
Hollow. I had, to some extent, charge of the recon- 
struction of the toll roads. The toll road leading from 
Sherar’s Bridge towards Shaniko was practically com- 
pleted when I took charge. I saw a portion of the toll 
roads before they were reconstructed. I should say the 
reconstructed portion of the road was substantially bet- 
ter than the old portion of the road. 


Mr. Veazie: May it please the court, I think it ought 
perhaps to be clear that we are not asking damages in 
this case for anything in connection with the character of 
reconstruction of those toll roads. So far as this suit is 
concerned, it is on that one road being located through 
the power house site. That is all we are complaining of 
in this case. 


Witness continuing: During my residence there I 
lived approximately three miles above Sherar’s Bridge. 
During the early part of my residence there, I was along 
there nearly every day; I should say at least four times 
a week. I frequently observed the work that was being 
done at the dam site during that period. The work 
itself, I should say, was of a very temporary character, 
that is, they were excavating material from the hillside, 
on the east and west side both, and carrying it to the 
river and dumping it by wheelbarrow; that is, by hand. 
I didn’t notice any cement or any equipment for the 
construction of a dam beyond the ordinary pick and 
shovels and wheelbarrow. The most men employed 
there doing this work I ever noticed was five men, and 
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they were not there continuously. I couldn’t say how 
many men were there most frequently. The time I 
noticed these five men was along in March or April. It 
was after the high water in March, that washed out a 
considerable portion of the wingdams, and they seemed 
to be prosecuting the work with more vigor after that ta 
construct a portion of the wingdams. During part of 
the time I noticed one man on the east side. 

Q. Were there periods when there were no men at 
work there at all? 

A. Qh, yes, there were periods when I didn’t notice 
any. I wouldn’t say there were no men working there 
at all, but at least I didn’t notice any. 

Defendant’s exhibit 17 shows the character of work 
that was being done by these men. The exhibit shows 
the east wing wall. 

Q. Were these men working as though they were 
working to accomplish any purpose? 

A. Well, frequently I should say they were not. I 
found them quite often sitting down and smoking, en- 
joying the fire; that is, during the cold weather, I found 
them quite often doing that. They were sort of working 
at random. I have been up there three different times 
since then. The last time was in November, 1913. De- 
fendant’s exhibit 28 represents substantially the prog- 
ress of the work as it existed at my last visit, over and 
above that shown in defendant’s exhibit 17. Exhibits 
28 and 17 represent the same place. I never noticed the 
construction of any ditch or work on any ditch or any 
eanal or flume or pipe line, or on any tunnel for carry- 
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ing water from the proposed dam. I never noticed any 
sand or gravel available at the site for the construction 
of a dam, within the limits of my residency. 

Q. What would you say, Mr. Owre, it would cost, 
working reasonably energetically, to construct wing- 
dams of the character of those that were in the river 
at that time? 

A. I made an affidavit at the stance of Mr. Lit- 
tlefield, and in that affidavit I stated that I thought 
$800 would fully cover any work that had been done 
up to that time. At the time that I made that statement 
I was aware that it was probably more than the work 
would actually cost, but I wanted to be liberal in my 
statement so as to do justice to any work that had been 
done, the difficulties of which I might not have been 
aware of. After that I talked the matter over with some 
of the station men I had charge over, and they were 
practical men—one man was an expert stonemason. I 
asked him what he thought he could do that work for, 
and he said, “Mr. Owre, I would be glad to undertake 
to do that work for $400.” 

I estimated the material in the wingdams at the time. 
I should say it was close to 1200 yards. 

Q. How much material would you say was in those 
wingdams when you were there:in November, 1913? 

A. Well, I didn’t pay any particular attention, but 
it seemed to me that the size of the wingdams was not 
materially increased. The one on the east side might 
have been extended a little more, perhaps 30 feet, into 
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the river. That is only approximate. I just made a 
guess at that. 

Q. Do you think it would take three or four men 
four years, working reasonably energetically, to put the 
additional material there in 1913 over that that was there 
in 1909? 

A. I certainly do not. 

They would have a pretty hard time putting in their 
time, if that is all they put in there. I am positive it 
would not cost $14,000 to construct those piers. 


CROSS EXAMINATION. 


I do not deny that four or five men have been work- 
ing there. There were times that I didn’t notice any 
men, and there were times when I only saw one, and 
other times I saw only two men. There was a time dur- 
ing January, 1910, for I should say possibly a week after 
New Years, when I didn’t see any men; and then during 
March, 1910, during high water, there were no men 
working there. I presume the reason was on account 
of the high stage of the river. I didn’t notice any test 
pits between the side of the dam and the point where 
the wagon road crosses the Deschutes railroad, but north 
of that point on the power site, I did notice test pits had 
been dug on the side of the hill; possibly four or five 
pits, I won’t say how many. ‘Those were above the 
present railroad grade and I think they are there yet. 

I arrived at Sherar’s Bridge on the 17th of Decem- 
ber, at which time the work of grading on that whole 
stretch was about twenty-five per cent completed. ‘The 
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Railroad Company was working with picks, shovels, and 
wheelbarrows at that time largely, which is the usual 
means of accomplishing such results to some extent, at 
least. I noticed Mr. Hammett and his surveyors there 
doing work on this power project in the months of Janu- 
ary and February, and showed Mr. Hammett some of 
our bench marks, and the grade points in the vicinity 
of the dam and above, and also below. There are quite 
a number of fills along our road there from the dam site 
to the head of the pondage that would be caused by a 
sixty-foot dam, but our fills are not very deep at that 
point with the exception of one or two. 

From the dam site north, and for a distance of pos- 
sibly 500 feet going south, our fills or embankments ex- 
tend down onto the road bed of the old Shaniko road. 
The wagon road constructed north of the dam site was 
largely built up with loose rock, and south of the dam 
site 1t was largely of earth construction. 


REDIRECT EXAMINATION. 


At the time I took charge, I should say there were 
nearly 200 men at work on the seven and a half or eight 
miles I had charge of. I know approximately where 
the power house site is. The bulk of the rock thrown 
over the grade at that point, I should say, is within one 
hundred feet of the center line of the Deschutes Rail- 
road. For a distance of about 1000 feet, extending 600 
feet north of the power site and 400 feet south, my notes 
will show that there was excavated approximately 10,000 
yards, and that was deposited on the side of the hill out- 
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side of the railroad grade, but within 100 feet of the 
center, that is, the bulk of it. 


L. A. McARTHUR,; a witness on behalf of the de- 
fendant, testified as follows: 


I am in the public utility business, connected with 
the Pacific Power & Light Company as Assistant Gen- 
eral Manager. That company operates principally in 
the southern and southeastern part of Washington, 
although there is one plant in Astoria, a small plant at 
White Salmon, one at Goldendale, and one in Wasco 
County and in Hood River County. The principal busi- 
ness of the company is the generating, transmission and 
sale of electrical energy. I have a map prepared and 
published by this company, showing the different loca- 
tions in which it maintains and operates power plants, 
and showing the transmission lines and _ territories 
served. I here present a map, published on May Ist, 
1911, which is slightly out of date but not essentially so. 
The general scheme of this map is practically up to date. 


Thereupon the map was received in evidence and 
marked defendant’s exhibit ‘tT, and accompanies this 
record. 

All of the plants indicated upon the exhibit are ope- 
rated as indicated on the exhibit with the exception of 
one plant at Priest Rapids, which is operated by a com- 
pany that is controlled by the same people in the East 
as the Pacific Power & Light Company. It is not 


owned by this company, although shown on that map. 
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With reference to the power available as developed by 
our company, we have a large generating and transmit- 
ting system that extends from a point near North Yak- 
ima, to Walla Walla and Pendleton, and on that system 
we have power plants with an installed capacity of about 
14,850 kilowatts. It woud be approximately 20,000 
horse-power; something less than that, about 19,800 
horsepower. West of that there are two small systems 
—one at Goldendale, with 200 horsepower, and one at 
White Salmon, with 100 horsepower. In Wasco County 
there is one at White River Falls, down near the town 
of Tygh Valley, of 2250 kilowatts, or approximately 
3000 horsepower. ‘The company owns also in ‘The Dalles 
plants with rated capacity of 450 horsepower. In Hood 
River is a plant owned by us, but leased to the Hood 
River Gas & Electric Company. It is the one I men- 
tioned of approximately 250 horsepower. ‘There are 
two plants there, one of which is not operated, the com- 
bined capacity of which is 400 horsepower. 

Q. Are any of those plants taxed to their capacity 
at the present time? 

A. Well, I cannot say as to the Hood River plant, 
because we don’t operate it, but as far as the Tygh Val- 
ley plant is concerned, the load on that in March was 
735 kilowatts, or approximately a little over 1000 horse- 
power. There is a surplus, I should judge, of probably 
1500 horsepower. While it is true we have 3000 horse- 
power installed there, the probable capacity of the plant 
as limited by the water would be somewhere in the neigh- 
borhood of 2500 horsepower. That would leave us a 
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surplus in March of about 1500 horsepower. In Janu- 
ary our load was 1600 horsepower, but it fell off in 
March. The average load of that system for the year 
is somewhere in the neighborhood of 1250 or 1300 horsc- 
power, that is, the average monthly load. I should judge 
that plant is probably two miles from Sherar’s Bridge. 


The Yakima system is not connected with the system 
at The Dalles or Hood River. Up in the Yakima coun- 
try the highest load in April we have had in there has 
been about 6000 kilowatts or 8000 horsepower, and we 
have installed there pretty close to 20,000 horsepower, 
so there is available surplus power somewhere in the 
neighborhood of 12,000 horsepower installed. There is 
some possible further development there. There are 
several small developments, one near North Yakima; 
and there is a very large possible development at Priest 
Rapids. It is pretty hard to state the capacity of the 
Priest Rapids project. It has been estimated all the 
way from two to three hundred thousand horsepower. 
It is very large. There is no very accurate data on it, 
but I should judge the minimum there would be 200,000 
horsepower. The territory we serve is down as far as 
White Salmon on the Washington side, and as far as 
Hood River on the Oregon side. The immediate pros- 
pects of additional demand, I should say, are rather lim- 
ited, although there is no question but what there are 
possibilities of further developments if railroads elec- 
trify, etc., but at the present time we fear that we serve 
almost everything that requires power. There are very 
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few enterprises of any importance in the territory that 
we do not serve electrically. 

The Pacific Power & Light Company has not inves- 
tigated the Deschutes River at the Sherar’s Bridge site, 
but the American Power & Light Company, which con- 
trols our company, had a man in there several years ago. 
He investigated the Deschutes all the way from the 
mouth to Odell Lake. Based on my own judgment I 
should say the reason why the power on the Deschutes 
has never been developed is because there is no market 
in there at the presnt time; there is no demand for it. I 
cannot say as to whether there is any market demand in 
Portland. I suppose there must be a certain amount of 
market that is always attendant upon a city of this size; 
but whether the Portland Railway, Light & Power Com- 
pany and the Northwestern Electric Company furnish 
it all, I cannot say. I don’t know whether there is any 
surplus business. The surplus business on the Washing- 
ton side or on the Oregon side, east of the Multnomah 
County line, is very limited. ‘There are practically no 
industries in there, between the summit of the Cascades 
and The Dalles, and so far east as Pendleton and as far 
north as Walla Walla, and as far north and west as 
North Yakima. As far as I know, the only industries 
in there that do not use power are small irrigation plants, 
scattered along from place to place, that are using gaso- 
line. We have surplus power to carry on a very sub- 
stantial additional amount of business. 
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We have not been required to use our steam plants 
at all during the year 1914 up to date. We had to use 
the steam plants last spring at North Yakima, because 
we were rebuilding one of our canals. Last summer and 
fall, after our canal was built, we probably at no time 
had a steam load of over 1000 kilowatts, authough we 
did carry steam load part of the time. We had to re- 
serve the right to shut down the pumping for irrigation 
during the afternoon in the past, but not this year. We 
won't have to do that this year. We increased our 
capacity up at North Yakima. The demand for power 
for irrigation has increased spasmodically. It increased 
last year, but this year it has not increased. We have 
taken on no new projects this year of any considerable 
size. We did last year take on one at Burbank, about 
600 horsepower. We have had trouble with ice at vari- 
ous times, but no trouble this year of any consequence. 


We increased the capacity of the White River Plant, 
located near Sherar’s Bridge, in 1910—nearly doubled 
it. We have a steam auxiliary plant at Walla Walla, 
which we have used very little this last vear. Had to 
use it some last summer. The steam plant has 1000 kilo- 
watts capacity, and the hydraulic plant on the Walla 
Walla River has three 500 kilowatt wheels, and one 
1250 generator. None of the plants in the Walla Walla 
territory have been increased since we took them over in 
1910, although we put in a new generator in the Walla 
Walla River, and last spring, near North Yakima, we 
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put in a new generator and a new wheel, which was partly 
an increase of power. I should judge we could get at 
the present time, by water, about 1200 kilowatts more 
than we could in 1910. We thought the market condi- 
tions justified that increase. I think there was a small 
increase at Prosser, about 200 kilowatts. We had rather 
substantial increases in 1910, 1911 and 1912. Since 
then we have not had any increase, and as a matter of 
fact we have generated less power. We are generating 
less power today than we were a year ago, month by 
month. There have been no substantial new plants 
coming into the field surrounding Portland that I know 
of, except the one at White Salmon by the Northwestern 
Company. The plant at Mt. Hood is a recent plant, 
too. The River Mill plant on the Clackamas was started 
in 1908. Near Portland there have been some large 
developments in the last few years. The largest pos- 
sible development at Priest Rapids would be, on an air 
line, about 190 miles from Portland, and by the probable 
route over which power could be brought in here, it 
would be at least 200 miles. 

As to the rates we are getting, they vary with the 
nature of the business and the size of it. In Walla Walla 
we get 10 cents a kilowatt hour for the first kilowatt 
hours. All over that, it is eight cents. That is the net 
rate for lighting purposes. In The Dalles the rate is 
the same, and in North Yakima and throughout our 
territory. In some small units it is slightly higher. On 
the irrigating work we have a flat rate and a meter rate. 
Most of the customers are using the meter rate, which 
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is based upon a fixed charge of $12 a horsepower year, 
and in addition to that there is a meter charge of three 
cents a kilowatt hour for the first 30 kilowatt hours’ use 
of the customer’s connected load whenever the customer 
runs. In other words, if he had the kilowatt connected, 
he would pay three cents a kilowatt hour for 30 hours’ 
use, and then there is 60 hours at two cents, 60 hours at 
one cent, and all over 210 is 14 cent a kilowatt hour. Jt 
would figure out about $5 a horsepower a month; about 
$30 a horsepower a season for six months’ pumping. 
They use their motors only about six months. ‘That 
includes the fixed charge of $12. The power is available 
to them the rest of the year if they want to pay the 
meter rate for it. ‘They can use the motor in the win- 
ter time to cut fodder, or saw wood, or anything else, 
simply by paying the meter rate as long as they use it. 
What they don’t use the rest of the year we can have 
the benefit of for other uses. Whether it would make 
a difference with the demand if a power project were 
installed that could greatly lower the rates is problem- 
atical. Of course, the contention of a great many people 
is, if the rates were lowered, there would be a great deal 
of increased business, but we have found that when we 
lower our rates, as we have had to do several times, par- 
ticularly our lighting rates, and some of our power rates, 
the increased business that we hoped for did not materi- 
alize. I should say that we are earning practically no 
more today than we were a vear, or even two years ago, 
in our lighting business, because there has not been the 
attendant growth that might be expected. The times 
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have not been particularly good, and it has not been a 
period of business advancement. 


REDIRECT EXAMINATION, 


I would not say that in the Walla Walla country, 
Umatilla County and Wasco County, and, in fact, the 
entire grain belt, that the last year has not been a pros- 
perous one. I understood Mr. Veazie was referring 
particularly to fruit. 

The rate quoted for Walla Walla, The Dalles and 
Pendleton was the net rate after deducting the prompt 
payment discount, and was for retail customers. The 
same rate is applied to all, but the large consumers will, 
by the large quantity used, get the benefit of lower 


rates. 


RECROSS EXAMINATION. 


The lowest rates we quote are the flour mills and re- 
frigeration plants, because they generally run 24 hours a 
day and all the year around. That would run about $76 
a kilowatt a year per horsepower, for 24 hours’ service. 


R. LENOIR, a witness called on behalf of defend- 


ant, testified as follows: 


I am assistant engineer for the Oregon-Washington 
Railroad & Navigation Company; have been with them 
eleven years. I am familiar with the location in and 
around Sherar’s Bridge. I took some photographs in 
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that vicinity last week, last Thursday. The photograph 
produced is of the power site below Sherar’s Bridge, 
located in the north half of the southwest quarter of 
section 35, township 8 south, range 14 east, and the pho- 
tograph represents the condition shown last Thursday. 


The photograph was offered in evidence and marked 
Defendant’s Exhibit U, and accompanies this record. 

The line of road along the lower left hand corner of 
the picture is the road that goes to Buck Hollow, the 
Grass Valley road. The photograph now handed me 
shows the waste material which was blasted from the hill 
during the construction of the railroad. That was taken 
from a point in the northwest quarter of the southwest 
quarter of section 35, and is looking east from that point, 
down stream. That photograph accurately represents 
the wasted material at that point. 


Thereupon the photograph was received in evidence, 
marked Defendant’s Exhibit V, and accompanies this 
record. 

The photograph now presented represents the rail- 
road station at Sherar’s Bridge—the station of the Des- 
chutes Railroad Company, located in the southeast quar- 
ter of the southeast quarter of section 34, township 3 
south, range 14 east. 


The photograph was received in evidence and marked 
Defendant’s Exhibit W, and accompanies this record. 
The photograph now presented represents the dam 
site as it existed last Thursday, and represents all the 
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work that has been done at that place, or in that locality, 
with reference to the construction of the dam. 


Thereupon the photograph was received in evidence 
and marked Defendant’s Exhibit X, and accompanies 
this record. 

I didn’t see any men working at the dam site when 
I took the picture, but I met a gentleman in the hotel 
who said he was working on that dam. He did not say 
what he was doing. Walking by these, I saw some false- 
work; just exactly what the nature of the work is I can- 
not tell. 


CROSS EXAMINATION. 


I mark on defendant’s exhibit C, with the letter U, 
the point where I took the photograph, Exhibit U, ap- 
proximately, about opposite the line which runs from 
the figures 675, in the northeast quarter of the southwest 
quarter of section 85. I was about a thousand feet up 
the river from the mouth of Buck Hollow when I took 
the picture. I mark with the letter V the point from 
which the exhibit V was taken. 


H. A. BRANDON, a witness called on behalf of 
defendant, testified as follows: 


I am a civil engineer in the employ of the O.-W. R. 
& N. Company. I have been acting as a civil engineer 
for about 26 years. I have been in the service of the 
O.-W. R. & N. nine years. I was engineer in charge 
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of the construction of the Deschutes Railroad line up 
the Deschutes River. I am familiar with the location in 
and around Sherar Bridge. ‘The construction of the line 
was commenced in that vicinity in September, 1909. ‘The 
grade was completed up through the Sherar property 
about May, 1910. On the first of April, 1910, I should 
say it was about 80 or 90 per cent completed. The work 
on that construction through that property was continu- 
ous from September to April or May, 1910. It would 
be guesswork if I stated how many men there were at 
work there, but there must have been 100 to 150, I 
should say. By the end of September, 1909, I should 
say the grade of the line was pretty well defined in 
places on the ground so that any one in the vicinity could 
ascertain approximately where the line was to be, or the 
elevation where the line was to be constructed. The line 
was constructed through the Sherar property and up 
over the dam on the elevation as shown on the profile, 
Plaintiff’s Exhibit 31. The elevation shown there in 
red lines is the subgrade. The base of the rail is 1.25 
feet higher. This space is taken up by eight inches bal- 
Jast and seven inches for the ties, which makes it 15 
inches. The difference in the cost in the construction 
of the present constructed line over and above the esti- 
mated cost if said line has been constructed as originally 
surveyed along the water bed is $124,000. The cost in 
changing the toll road is about $20,000. 

I am familiar with the location of the proposed power 
plant that has been talked about, in section 35. The 
amount of debris on that location is not very consider- 
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able. It is waste from the cuttings and surplus material 
from the cuttings, simply dumped over the side of the 
grade. 

Q. Do you know whether or not the debris is all 
within 100 feet of the center line of our track at that 
point? 

A. I don’t think it is as far out as 100 feet, any- 
way. 

I superintended the reconstruction of the toll road. 
Defendant’s Exhibit S shows the line of both roads, the 
original road and the way that it is constructed now. 
It accurately represents the road as reconstructed with 
relation to the center line of the Deschutes Railroad 
Company. I was in that neighborhood frequently dur- 
ing the construction of this road, and saw the alleged 
development work there at the dam site during that 
period. There is no development work at any other 
point than that designated as the dam site on Plaintiff’s 
Exhibit C. There is no development work or work of 
any kind looking towards the construction of a dam or 
reconnaissance for a dam at the section line between lot 
2 and the southwest quarter of the northeast quarter of 
section 3, township 4 south, range 14 east. I never saw 
any development work, or work of any kind, down at 
the quarter section corner separating the north half and 
the south half of section 8. If there had been any such 
work here, I or one of my assistant engineers would have 
seen it. The orders of my assistant engineers were to 
report anything of that sort to me. ‘The development 
work which was referred to in this case is not, in my opin- 
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ion, such as would have required the expenditure of 
$14,000 for five and a half years of continuous work. I 
should say $500 or $600 would have been the reasonable 
expenditure to have accomplished all the work at that 
point today. 

With reference to the question of back water from 
the dam playing against the grade of our line and injur- 
ing it, it is practicable, by riprapping or otherwise, to 
preserve the grades of the road against the action of the 
water. 

Q. Is the present location and elevation of the Des- 
chutes Railroad at the so-called dam site such as will 
permit, as a practical engineering matter, of the con- 
struction, maintenance and use of a power dam in the 
Deschutes River, to an elevation of 60 feet above low 
water in the river? 

A. Yes. There will be about 414 feet leeway be- 
tween such an elevation and the sub-grade of our line. 
This difference will increase about 11/4, feet between that 
point and a point 200 or 300 feet above the dam site. 

Q. Will that distance, in your opinion, be suffi- 
cient, or 1s it practical to take care of the flood waters of 
the Deschutes River within that difference? 

A. Ican only say I think so, for the reason that I 
did not make any surveys to determine how much area 
would be required at the top of the dam there for that, 
and it is necessary to obtain slopes, to take care of abrupt- 
ness, and everything else. 

There are places on the line of the O.-W. R. & N. 
where the wash against the grade of the line is taken care 
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of in the manner above indicated. At the Furnish dam 
site in Eastern Oregon, in Umatilla County, the water 
was actually taken over the top of the rails and passed 
through our tunnel there, and the banks are protected 
by sand-bags, to cause the waters to pass away, and it 
didn’t injure the railroad very much. That preserved 
the grade there temporarily. 

Q. Now, Mr. Brandon, this work—this alleged de- 
velopment work—is that, in your opinion as an experi- 
enced engineer, such work as would be done in good 
faith if these parties were intending to construct a dam 
at that point? 

A. It is certainly not. 


CROSS EXAMINATION. 


Construction was begun at the tunnel about three 
miles below the power site in December, 1909, from the 
coloring on the progress profile here. That was the 
first work in the way of actual construction of the tun- 
iavel 

Q. How much of the time were you out there on 
.the ground in connection with this work? 

A. Oh, every three or four weeks I was over the 
work. I walked over the work in different stretches at 
different times. 

My headquarters was Grass Valley, and I had charge 
then of the Deschutes Railroad, the Lake River, Coeur 
d’ Alene, and the Elgin extension—three different rail- 
roads. My time was spent nearly always in the field, 
either one place or the other. My time on this particular 
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part of the project at Sherar’s Bridge consisted practic- 
ally in a visit there and inspection of progress every three 
or four weeks. There was a railroad already in opera- 
tion to Grass Valley at that time and had been for vears, 
and it is a down hill road from Grass Valley to Sherar’s 
Bridge. 

T am not a hydraulic engineer. My engineering expe- 
rience is confined to railroad and fortification work. Con- 
struction work was begun on this part of the road across 
the Sherar lands not later than the middle of September. 
Work was done at Mile Post 44 during September and 
October. It was completed in October. The exhibit 
from which I spoke shows, by the legend in different 
colors, the progress each month. The ties and rails had 
not been laid over this portion of the road in May, 1910. 
To the best of my knowledge, the ties and rails were laid 
about October, 1910. The bridges were not in by the 
first of May, 1910. 

Q. So that, as a matter of fact, there was no rail- 
road over these lands on the first of May, 1910? 


A. No. 

Q. Only a practically completed grade? 

A. Yes. 

Q. Without bridges? 

fae VCS. 

Q. Did the cost of construction of the portion of the 


line which was elevated in order to pass over this dam 
site exceed the original estimate made for it? 

A. I don’t know. [I never saw the original esti- 
mate. I only had to do with the actual cost. 
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Q. You couldn’t say, then, whether the actual cost 
exceeded the original estimate? 

A. No. But very likely it did, because as a rule 
it did up that canyon. 

Q. About what was the usual excess? 

A. Well, it varied in different places. Places 
where we encountered these mountains of shale rock, 
the estimate might be increased 100 per cent. Rock 
that was not expected to come down would come down 
on us, maybe, and had to be moved. 

Q. So that it is possible that the cost of construction 
of the high line involved greatly exceeded its original 
estimate also, might it not? 

A. It may have. 

Q. And you think it probable from your experience 
generally along there? 

A. I think it is probable, yes. 

Q. What was the cost of construction per mile, the 
actual cost of construction per mile, on the average, 
through there, as well as you can give it? 

A. Well, I could only trust to memory, and I 
would not venture to say. 

@. You feel that you could not give even an ap- 
proximately accurate statement of it? 

4A. You are speaking of this three or four miles? 

Q. Yes. 

A. Or of the whole distance up the Deschutes? 

Q. You can give it for these three or four miles, or 
six miles, if you have it there. 

A. Well, I will give it to you the whole distance. 
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Well, the grading alone would average about $50,000 
per mile up the Deschutes River. 

Q. The remaining costs would be the same no mat- 
ter what the location would be? That is, ties and rails 
would cost the same per mile on either location? 

eee Ce. 

Q. The figures you have just given are actual cost # 

A. ‘hey are actual cost, ves, sir. 

Q. You didn’t know, as a matter of fact, that the 
railroads covered up work there that had already been 
accomplished, in stripping the loose rock and tearing 
the work down to bedrock before either of the railroads 
went in? 

A. I know that my assistant engineer on the work 
reported that there was a good deal of scratching done 
in places there where our railroad was being built, and he 
ordered it to be built in, and he said there was no objec- 
tion made to it. There were two or three men working 
there. He ordered the road built right across it. 

Q. Soit would not appear on the ground there what 
may have been done, before the railroad was constructed, 
in the way of clearing the sides of the river preparatory 
for the foundation for a dam, would it? 

A. As he reported, the work was done in such a 
desultory fashion that I didn’t think it would amount to 
anything. It was scratching here, there, and every- 
where, as far as he saw. 

There is a great deal of basalt rock in that canyon, 
suitable for use in any heavy rock construction that 
might be undertaken. I have never examined the sand 
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at the mouth of White River as to its suitability for con- 
struction purposes. I was informed there was a great 
deal piled there. I think this information came from 
one of the Oregon Trunk engineers. He was speaking 
of obtaining sand and said there was a great deal at the 
mouth of the White River, which he said he thought was 
suitable for construction work. I think the sand used 
on the construction of our line was hauled in from Uma- 
tilla. 

Q. If there should be a sixty-foot dam constructed, 
and the rise of the water came in there at high water so 
you had 714 feet over the crest of the dam, it would over- 
flow your roadbed, would it not, for a number of miles 
above the dam? 

A. It certainly would, yes. 

Q. If the water should rise to a height of eleven 
feet, of course the overflow would be greater? 

A. We would be somewhat worse off. 

Q. You are not willing to say, as a railroad con- 
struction engineer, that the road would be safe with 
that depth of water on it, are you? 

A. With eleven feet of water over the crest of the 
dam? 

Q. Eleven feet, yes. 

A. No, I certainly don’t think it would be safe. 

Q. The grade of the road is built, over a consider- 
able part of the distance for three or four miles above the 
dam site, on steep hillsides, is it not? 

A. Well, it is pretty well supported. It is on the 
hillside, but it is pretty well benched in in places. 
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Q. A good portion of the way there are benches, 
and a considerable portion of the way it is built on grade, 
is it not—been cut down? 

A. Well, we have embankments, yes. 

Q. That material is loose rock mixed with voleanic 
ash soil, is it not? 

A. Quite a good deal, yes. 

Q. Does that character of soil possess firmness 
under the action of water or not? 

A. Not unless it is very well protected. 

Q. It is not now protected, is it, in any such way? 


A. No. 


L. B. WICKERSHAM, a witness on behalf of the 
defendant, testified as follows: 


J am chief engineer of the Oregon Electric and 
United Railways Company. I have been, and I am at 
the present time chief electrical engineer of the Spokane 
& Inland, Oregon Electric and United Railways. The 
Spokane & Inland operates south from Spokane. It 
operates through a power plant at Nine Mile on the 
Spokane River. We have about 200 miles of electric 
line in Spokane, and the Oregon Electric and. United 
Railways have about 186 miles, the two lines together. 
I have been chief engineer and chief electrical engineer 
for these systems for seven years. ‘These roads are 
owned and controlled by the Hill System. During the 
Jast seven years, we have examined a great many of the 
rivers capable of power development in Western Ore- 
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gon and Southern Oregon, and prior to that time spent 
about five years for a syndicate in the investigation of 
hydro-electric plants in the West. I have been up the 
Deschutes Canyon—was up there just when the rail- 
road construction commenced. We have in hand now a 
50,000 horsepower development under consideration, 
which we have designed on the head waters of the Mc- 
Kenzie River, and we have a water power plant at Spo- 
kane which is completed and in operation. The Spokane 
plant is of 19,000 horsepower capacity. 

@. Are you familiar with market conditions in this 
territory so that you can state whether or not there is 
available a reasonably immediate prospective market for 
large power development in this territory ? 

A. Well, our investigations as to the likelihood of 
being able to dispose of such power as we could not use 
ourselves led us to believe that the Portland market at 
the present time is very much over-developed. 

With reference to the conditions in Eastern Oregon 
and Southeastern Washington, I would say, in Spokane 
they have approximately 30,000 to 40,000 horsepower 
over-developed there now, and with the completion of 
the Long Lake development, they will have about 70,- 
000 horsepower more. 

I have read the testimony in this case, given by engi- 
neers Dillman, Thompson, Stoddard and Kyle. I have 
seen the report of White & Company as introduced as an 
exhibit in this case, on the proposed and contemplated 
power development at Sherar’s Bridge. 

Q. Now, from this report and this testimony, did 
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you determine the low water elevation at the Sherar’s 
Bridge site on the river? 

A. The engineers on the ground who have examined 
it on the ground, and as embodied in this report, agree 
on 715.3 as the elevation at low water at the proposed 
dam site. ‘The minimum flow over the period of time 
of available record seems to be approximately 5000 sec- 
ond feet; that is, the minimum flow available there at 
the present time without considering the possible reduc- 
tion of storage conditions. That, however, is not the 
minimum flow that will apparently be accepted in a 
power development. 

I should say, to be safe against over-development, 
it would hardly be safe to assume 5000 second feet. Most 
of the engineers in their reports have agreed on any- 
where from 4000 up to 4500, which I think would be 
more nearly proper in a development of this kind. The 
maximum flood stake over the ten years seems to be 
30,600 second feet. I am familiar with the character of 
that stream. I should say 30,600 second feet in addition 
to the possible discharge of 6500 second feet which could 
be taken through the tunnel, a safe flood stage to be 
taken care of there. I think that would be a safe margin 
to figure on. I think you would be just as safe for 
accepting that as a maximum as you would be for accept- 
ing 4500 as a basis of development and investment for 
the minimum. I should think it would be more probable 
that you would have less water than 4500 second feet, 
than that you might have more than 30,600 second feet. 

Q. Now, with that condition present there at the 
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power site and with the base of the railroad grade of 
the Deschutes Railroad Company at the elevation of 
approximately 779 feet, as an engineering proposition, 
would it be practicable to construct, maintain, and op- 
erate a power dam in the Deschutes River at the site 
in question 60 feet in height, in your opinion; that is, 
60 feet above the low water mark of 715? 

A. Yes, I thnk it would be quite possible to do 
it, quite practical to do it with the proper conditions 
of construction. 

@. I wish you would expiain to the court on what 
theory and how you arrive at that conclusion, and the 
manner in which it could be handled. 

A. The only engineering feature involved, of 
course, in the construction of a 60-foot dam at the pro- 
posed site, would be the question of taking care of the 
flood stage of the river, 30,000 second feet. You would 
have an additional margin, of course, of the discharge 
to take through the tunnel. ‘That could be done in 
numerous ways, in under-ways. It could be done by 
having the masonry crest 55 feet and using flash boards. 
It could be done with a removable section of dam. It 
could be done by siphons. ‘There are half a dozen dif- 
ferent ways that are in practice and practical to take 
care of the surplus water that would occur at the flood 
stage over the dam, and at the same time regulate your 
head, so that you would always have your 60-foot head. 

These different methods which I have referred to 
are in use. We are now figuring on five foot flash 
boards on our 62-foot dam across the Spokane River. 
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In fact, we expect to put them in this summer. The 
discharge on the Spokane River runs up to eight and 
ten thousand second feet. I don’t think there is any- 
thing objectionable from an operating standpoint in 
the use of flash boards. 

Q. The flowage area at the present level of the 
river, of course, is a great deal less than it would be 
over the dam. Efow much additional water would be 
taken care of, the flow over the dam, with a width there 
of I think about 440 feet as against the present bed of 
the stream? 

A. Well, the present bed of the stream, as I recall 
it, is 100 to 150 feet less than what would be possible 
spillway over the dam at 60-foot height. I should judge 
that you could probably, if the White plan of develop- 
ment is carried out, and the water-way is carried down 
below the dam, the power house not built on the dam, 
it would be possible to gain a 500-foot spillway there. 
I notice J. G. White at one place figured on a 500-foot 
spillway with 614 feet as the maximum over the dam 
on a 60,000 second feet discharge, which seems to be all 
right. 

Q. You were speaking of having a movable section 
in the dam. Would that be at the base of the dam, or 
what portion of the dam would that be in, to take care 
of flood waters? 

A. That would be at the crest of the dam. It would 
really be a flash board proposition, which could be op- 
erated by power and regulated and lifted at time of 
flood, so that the same height of water could always be 


432 Eastern Oregon Land Company 
(Testimony of L. B. Wickersham) 


discharged, so far as the elevation of the water over the 
dam is concerned. In other words, in flood stage you 
would raise your flash board or removable section and 
prevent the water from raising over the allowable eleva- 
tion. 

The maximum flood waters of the Deschutes is about 
seven or seven and a half feet on a 450-foot spillway. 
If you took the flood discharge through the dam under 
pressure, you would have to have a waste-way under the 
dam, either tunnel or conduit of some kind, which could 
be regulated to carry it under the dam, or around the 
dam. As to the relative volume of water which could 
be accommodated by an exit at the foot of the dam, 
as compared with the flow over the crest of the dam, 
it would depend on the size of the area that you chose 
and the head that you operated under. You will note 
that in the J. G. White report, in which their water 
way through or to the one side of the dam operates, I 
beheve, under 35 foot head, they expect to discharge 
6500 second feet in two tunnels of 20-foot diameter. 
That would give you some idea of the possibility and 
practicability of that. It is a part of the scheme of 
development that J. G. White proposed in this case. 

I have seen the plans of the proposed Columbia 
River power project development near Celilo. In those 
plans the same condition exists there as exists on the 
Deschutes River, namely, a very heavy flood season 
which must be taken care of in order to protect the 
Celilo canal, and also the two railroads, and the proposal 
in that case is a removable type of dam which can be 
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raised so as to prevent the flood waters from reaching 
an excessive height. There is a diagram shown in the 
drawing presented here, which has been designed by 
Engineer Harza for the Government, which shows a 
removable type of dam proposed for this development. 
The construction referred to is on page 42 of the report 
of the State Engineer for 1910 to 1912. 


Thereupon the report was offered and received in 
evidence, and marked Defendant’s Exhibit Y, being ob- 
jected to by plaintiff as irrelevant and immaterial. Same 


accompanies this record. 


Preceding Exhibit Y, found on page 42 of the re- 
port, is a drawing numbered figure 15, inserted between 
pages 40 and 41, with legened “Proposed General Lay- 
out of Power Development,” that shows a plan in which 
is also shown a removable type of dam and how it pro- 
poses to regulate the flood waters of the Columbia River 
on this development. In my opinion, a construction of 
that type is quite practicable. 


Thereupon the drawing was offered in evidence, 
marked Defendant’s Exhibit Z, which was objected to 
by plaintiff as irrelevant and immaterial. Same accom- 
panies this record. 

Q. Now, returning to the flash board development 
and use of flash boards, what is the comparative cost 
of using flash boards, with dam construction, as com- 
pared with solid masonry? 

A. Well, of course, that varies a great deal ac- 
cording to the height of your flash boards and the con- 
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ditions that you have to meet. But in this particular 
case, the removal of masonry, or the reduction of masonry 
with the addition of flash boards, I should say that the 
saving in masonry would more than pay for the cost 
of the flash boards. 

If you used the crest of your masonry dam, that is, 
if the crest of your masonry were at 55 feet above mean 
low water, and your flash boards 5 feet, you would have 
a 60-foot dam; that is, you would have the head of 60 
feet at the dam site which you are endeavoring to secure 
at low water, and at high water with your flash boards 
out you would have that and probably a little more. 
You can thus maintain your effective head to 60 feet. 
The use of flash boards is a very common practice, quite 
practical. We are figuring on it in our power plant on 
the Spokane River. We wish to increase our head there 
and our pondage, and we are adding five feet on our 
flash boards. I know it was used here at Oregon City 
for a number of years and I have known of a number 
of other places where it is used—very common practice. 

I have acted in an advisory capacity in connection 
with the Chelan Lake power development on the Great 
Northern at Lake Chelan. That is a project of about 
72,000 horse power. ‘There are a number of advantages 
of having a power site west of the range as compared 
with east of the range. One of them, of course, is that 
you have your market over a larger portion of your 
transmission line; and another thing is that you do not 
have to cross the range, which is certainly an objection 
to putting a high tension line over a mountain range 
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four or five thousand feet high; the difficulty of properly 
maintaining it in the winter time and the possibility of 
interruption. I think of two power plants, one on the 
western slope and one on the eastern, the western slope 
would naturally have the preference. As to whether or 
not it would be practicable to take the short direct route 
over the mountains from the Sherar site in transmitting 
power, if the contemplated market were in Portland, I 
would say it might be practicable. You could not take 
a direct route, but you probably could carry it over the 
range. It would, however, be expensive construction and 
it would be rather difficult to maintain on account of the 
danger of interruption by the heavy snows and the dif- 
ficulty in having accessible a proper control—the heavy 
snows on the summit. 

I could not tell definitely, whether it would be a 
more proper engineering location, to locate the power 
line over the range or down the Deschutes River and. 
down the Columbia into Portland, without actually go- 
ing over the two proposed routes, but I should judge 
that the way to go would be to go down the river and 
follow in the way the railroads do. It seems to be the 
easiest to build and the easiest to maintain, although 
that conclusion might be modified after an inspection 
of other routes. In going over the mountains, I don’t 
think on a plan of development of this kind, that you 
would be safe in contemplating to contract power on 
one pole line. You would simply be inviting the loss 
of business. We have in Spokane, through level country 
—we carry a double pole line 60,000 volts. In this case 
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your voltage probably would be 100,000, and I should 
judge you would certainly want a double pole line. 
Under the proposed White & Company plan, I am of 
the opinion, assuming there was a minimum flow of 
4500 second feet, that there would be a power develop- 
ment of about 46,000 horse-power at the plant. Of 
course, it would have to stand the transmission losses in 
addition to that, and these would amount, depending 
upon the voltage, anywhere from 5 to 7 per cent. 

Q. Engineers Thompson and Dillman testified in 
this case that by reason of the fact that the Deschutes 
Railroad located 414, feet lower than the Oregon Trunk, 
that is on the opposite side of the river, that the loss in 
power that must result from the curtailed construction 
of the dam amounts to practically 1500 horse-power, and 
that the resulting damage to the power site in its un- 
developed condition is from seventy-five to eighty-five 
thousand dollars. What observation, if any, would you 
make with respect to that conclusion? 

A. Well, the natural observation on a conclusion 
of that kind would be this: That if 5 feet at that eleva- 
tion were worth $85,000 and that if each additional five 
feet added on top of that up to the economic height 
would be a correspondingly lost amount, if you went 
in the other direction and reduced it five feet down to 
the base of the dam, you would probably arrive at the 
value of the entire site if it was wiped out of about a 
million and a half dollars undeveloped. 

Q. Well, don’t you think that power site is worth 
a million and a half dollars undeveloped there? 
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A. No, I do not. I would not consider that an 
undeveloped power site of a capacity around 40,000 
horse power, without flowage rights, simply in the rough, 
would be worth any such money in this part of the 
country. 

The basis of a value of undeveloped power, of course, 
is somewhat variable. It depends upon the number of 
power sites that are available and upon their compara- 
tive cost of development, but considering the large 
amount of undeveloped power in Western Oregon, and 
also considering 300,000 horse power at Celilo, I should 
say that the value of an undeveloped horse-power is 
very problematical. We have had a great many power 
sites offered to us in the last three or four years, at 
values ranging from $2 to $5 a horse-power, and some 
of them less. And in a case of this kind, where there 
are other power sites on the western slope of the range 
that could probably be developed at a less cost per horse- 
power, the value of this power site, at the present time 
you understand, would be quite problematical. I would 
say that it had some value and that it was a fairly good 
power site, but I certainly would not say that it had any 
such value as a million and a half dollars. 

Q. Well, is there any such difference in the project 
as contended for, assuming their premise that a 60-foot 
dam is not available, and that it must be cut down 4144 
feet, is there any such possible damage or loss that can 
result from the curtailment of the construction ? 

A. I fail to see it. I can’t figure out any such 
value for the loss of 1500 horse-power. 
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With reference to the limit in the cost of construc- 
tion of a project of this kind at the power site, to make 
it at all attractive, I know we show very little interest 
in any power site offered to us that would show a de- 
velopment of over $100 a horse-power. That includes 
location, land, flowage rights, construction, and every- 


thing. 


The condition of overdevelopment of power in this 
territory is general over the Pacific Coast. There hag 
been a very great overdevelopment. They have over 
estimated the possible use of power. I think it is prob- 
ably more so in Spokane than it is here, but there is a 
very large overdevelopment right here in Portland. 


With reference to the relative economical practic- 
ability of making a partial development or making a 
complete construction, I would say, in a development 
of the kind that J. G. White proposed here at Sherar’s 
Bridge, it would involve the construction of a tunnel 
and a dam and a large part of the original cost of the 
entire plant before he could supply any power. You 
would have to carry that along under a heavy interest 
until such time as you could market the power. Power 
plants which are capable of flexible development, name- 
ly, in 10,000 horse-power at a time, at a proportionate 
cost, are usually more attractive than those that re- 
quire the entire investment before you can develop any 
power or a large part of it. I should judge that in a 
case like White’s plan here, in the present market con- 
dition, an interest charge on a million or two million 
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dollars for five or six years might be a burden. You 
could not market the balance of your power. 

Q. You state that you were up the Deschutes 
Canyon just as the railroads were constructed. Is the 
construction of railroads reaching this dam site, of any 
advantage, furnish any increased value to the dam site, 
or make it more attractive because of the existence of 
transportation facilities? 


Mr. Veazie: We renew our objection that trans- 
poration facilities are not a proper offset. 


Objection overruled by the court. 


A. I should judge the presence of railroads there 
is absolutely essential to this development. I know that 
we figure, I would estimate roughly that a plant of this 
kind would require at least 20,000 tons of freight that 
would have to be hauled in there. Now, 20,000 tons on 
a basis of forty cents per ton a mile to haul would run 
into considerable money, something like $130,000 or 
$140,000, probably considerably more than that, and 
that certainly is saved in the construction of this power 
plant by the presence of the railroads there. Of course, 
from that you would have to deduct the freight haul on 
the railroad for the comparative distance, which would 
be nominal] as compared with 40 cents per ton a mile. 
The lowest contract price that we have ever been able 
to get on a haul of this kind, and we have had a number 
of inquiries in connection with our own developments, 
has been 40 cents a ton a mile, and it ranges all the way 
from 40 cents up to 60 cents. That is wagon road haul. 
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Of course, on a haul of the class of machinery that you 
have on a hydro-electrical development, where you have 
very large pieces and very heavy tonnage of single pieces, 
you have to have special equipments and you have got 
to have roads that will hold it, and the maintenance of 
roads is a very important item. In fact, the Stone & 
Webster people have virtually come to the conclusion 
that it is cheaper to build in a construction road them- 
selves, that is, construction railroad, I mean, at eight 
to ten thousand dollars a mile, rather than attempt to 
go through the haul and maintain the roads. 

With reference to the claim that large quantities of 
rock would have to be conveyed over the railroad track 
for construction purposes, there is no reason why the 
rock from the tunnel should not be used if the character 
of rock is suitable. We have made a great many tests 
on the strength of concrete, using the type of rock that 
we have here in Eastern Oregon, in connection with our 
development at Clear Lake, where we have a somewhat 
similar character of rock, and we have found that we 
could use that rock both for the manufacture of sand 
and also in the aggregate for masonry. In using it for 
rock, we found that we could use that material very 
nicely and it would give us the required strength, and 
while I have not examined the particular rock at Sherar’s 
Bridge, I should say off-hand there is no reason why 
you should not use it. It certainly would not be good 
engineering construction to waste that rock taken from 
the tunnel, and go into the same mountain and borrow 
it for the construction. Our Clear Lake development, 
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on a straight line or on the nearest construction line 
from here, would be about 140 to 150 miles. 


CROSS EXAMINATION. 


Clear Lake is the lake from which the McKenzie 
river rises in the Cascade Mountains, between 60 and 70 
miles from Kugene. The transmission line would come 
down the McKenzie River Valley if it came that way. 
Yor the first ten or twelve, possibly fifteen miles, it 
would come down the gorge, but the larger part of the 
distance is open valley. The power site would be at an 
elevation of about 2000 feet. The minimum flow of 
the McKenzie River is 237 second feet. Our project 
is under serious consideration of development, nothwith- 
standing the alleged overstocked condition of the mar- 
ket. It is capable of a gradual development, the first 
unit being about 18,000 horse-power, and we expect to 
develop in connection with a large part of the use by 
ourselves, providing our lines are extended south from 
Eugene. ‘That power will not come into Portland, and 
it is not contemplated to put it on the Portland market 
for a long time to come. We could not sell it. We may 
desire to bring it here ultimately, if we could sell it here 
at a wholesale price. Of course, we would not think of 
developing 50,000 horse-power for a long time to come. 
There would not be any market for it. There is nothing 
done but the engineering work on that project. I cannot 
come anywhere near giving you the figures as to what 
the increase has been in the Portland market in the use 
of power in the last ten years. I could not say, I don’t 
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know what the increase in consumption has been, 
whether it may be four times what it was ten years ago 
or not. 

We have a power plant of 10,000 horse power at 
Spokane. We use flash boards because we are con- 
tracting for additional power now which we expect to 
take care of with our flash boards. We don’t use the 
flash boards unless we need them to furnish as much 
power as we have demand for. The Long Lake develop- 


ment will be completed in about two years and will fur-- 


nish 72,000 horse-power. ‘They are building a dam some 
193 feet high for that. No one knows where they ex- 
pect to market that power. Spokane is about 450 miles 
from Portland, and that power is not accessible to this 
market. 

I think the estimate of plaintiff's engineers of 4500 
second feet minimum flow for the Sherar property is 
about right. I think that would be safer than to take 
the minimum according to the records of 5000. I think 
that is a reasonable safeguard. The government reports 
show that high water has reached the stage of 30,600 
second feet in the time the Government has kept a rec- 
ord, which is ten vears past, but only four times in the ten 
years, or an aggregate of 26 days, did it go over 15,000 
second feet. The project has to be installed on the basis 
of taking care of such maximum floods as do occur, even 
if it be only for a day or two at the time. In my opinion, 
an allowance of 20 per cent. over the maximum flow 
shown on the government records, would be sufficient 
to take care of the floods. 
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The Deschutes River is unusually uniform in flow, 
more so than any stream that I know of. Al] the streams 
I have spoken of on the Willamette Valley side of the 
mountains have an extreme variation between high and 
low water to contend with in the installation of power 
projects, which is a matter of considerable importance. 
On the Columbia River, where I spoke of a contemplated 
power project at Celilo, the rise of the river is very high, 
but I could not tell vou the figures. I think the Celilo 
development is more or less feasible. I think, under the 
plan that is contemplated, they expect to supply contin- 
uous power. ‘The plans are shown there. I am not fa- 
miliar enough in detail with them to tell you about it. I 
understand that the government engineers have agreed 
to the feasibility of such a plan, but I know of no report 
in which they have said so. There is no development 
work, nothing done toward the project except that the 
engineering work is now under way, which is prelim- 
inary work to consider its practicability. I don’t know 
much about that project. 

Q. Now, as I understand you, it would be necessary 
to provide some way of taking care of that water if a 
60-foot dam were to be installed at that point. 

per 1 5S, SIT. 

Q. It is not practicable, then, to build the 60-foot 
dam at the point in controversy, as that railroad now 
stands, without providmg some special method of taking 
care of flood waters, is it? 


A. Flood waters should be taken care of. 
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Q. They will have to be taken care of by some spe- 
cial method or else a 60 foot dam cannot be built. 


A. Yes, sir. 


I would consider a 55-foot dam with flash boards on 
it a 60-foot dam. I don’t think that the construction, 
whether it is wood or steel or masonry has anything to 
do with whether it is a 50 or 60-foot dam. If it gains 
the head required it is a 60-foot dam. 


Q. If the instructions to an engineer were to pre- 
pare plans for a 60-foot dam in a certain location, would 
he prepare plans for a 55-foot dam and teil them they 
were expected to use flash boards on top of that, or not? 

A. Probably he would if he found he could not put 
in the other. 


If it were required to put in a 60-foot dam there and 
conditions made it feasible to use flash boards, he would 
use them in obtaining 60 feet. 

Q. Don’t they ordinarily, after getting the height of 
dam they want, use flash boards on top of that anyway 
if they can gain anything by it? 

A. It depends; depends on what you want to use it 
for. 

Q. Isn’t the use of flash boards a common device for 
augmenting the storage capacity and augmenting the 
pressure, no matter what the height of your dam is? 

A. Itis very frequently used for that, yes. 

Q. Suppose our right was to erect a 60-foot dam 
there, and we erected a 60-foot dam, then might it not 
still be desirable to use flash boards on that dam? 
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A. Then you would have a 65-foot dam. When you 
put the flash boards on you would have 65-foot dam. 

Suppose you put a removable section with a curtain 
on your dam, it would still be a part of your dam just 
the same. If you raised it 5 feet, you would have a 65- 
foot dam. Whenever the flash boards were taken out 
you would lose that much head. I think the loss from the 
five feet would affect four per cent of your capacity. 

Q. And that 4 per cent under the circumstances 
would be as the engineers figure it, of far less average 
cost to get than the rest of it, wouldn’t it? That is, there 
are certain expenses, such as the diversion of the river 
or the installation of a dam or the construction of the 
tunnels, and so on, that are going to have to be incurred 
whether we get that extra 1500 horse-power or not, aren’t 
there? 

A. Well, I think that basis of reasonmg leads you 
to an absurdity, because that saving would increase per 
horse power if you took off five feet or more and if you 
took off five feet more, until you took the whole thing 
off, and then you would have your plant undeveloped 
property worth about a million and a half dollars. 

Q. No, I think you are taking that backwards. 
You have your reasoning backwards on it. Isn’t it cor- 
rect, as I stated to you, that the largest items of expense 
of development are going to be incurred and it will not 
be diminished at all by the fact that the company devel- 
oping the proposition doesn’t go up the extra 414 feet. 
That is, that such an expense as stated, the diversion of 
the river, which is a large item, would have to be incurred 
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anyway, this construction of the dams and the tunnels 
and plant itself. 

A. Your own engineer here figures the cost of your 
dam increases the square of the height. Now, your dam 
increases as it goes up. 

Q. The overhead charges? 

A. And your general overhead charge is decreased. 
Now, there is a point reached, as you estimate the value 
of the plant, at this time, there 1s a point reached which 
is called the economical height, over which to go any 
higher you will increase your cost per horse-power above 
what your average should be, so therefore increasing it 
at a rate of 5 feet at a time up towards the economical 
height will give you a decreased increment each time as 
you go up; and likewise as you go down the value of 
each five feet would increase until you got down to the 
base, so that your proposition down would be greater 
than your proportion up. 

Q. But the nearer you get to the most economical 
point the more advantage it is to keep moving toward it, 
isn’t it? That is, there is no loss in going higher until 
you have passed that point? 

A. No loss until you have passed that point. 

Q. In fact, each horse-power produced will get 
cheaper until you have reached that point? 

A. That is true in a measure, yes. 

Q. And under the circumstances here, do you find 
that the figures that the engineers give as to the cost of 
gaining that extra 1500 horse-power are wrong? 
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A. I think that that conclusion leads you to a 
value— 

Q. Do you find those figures are wrong, that is 
what I asked. 

A. The figures are not wrong so far as actual fig- 
ures are concerned, but the basis of reasoning to arrive 
at this thing—the premises seem to me to be wrong, in 
that it leads you to a conclusion that is hardly justified. 

Q. Then there is an actual loss to the value of a pro- 
ject from the loss of that 1500 horse-power, isn’t there? 

A. There is some loss, I should say. 

Q. And if their figures are right that amount of 
power can be developed additional to what could be had 
by the dam 414 feet lower at considerable loss than the 
average cost of the whole project, and it is a serious loss, 
isn’t it? 

A. Of course, I have not checked these estimates. I 


don’t know these— 
Mr. Spencer: What is that? 


A. Ihave not checked these estimates. These fig- 
ures upon which the value of the extra five feet are based, 
are based on two separate estimates, one on 55 feet and 
one for 60-foot head. And, as you say, it is a question 
of the cost of the dam and increased cost of the dam as 
compared with the cost of a decrease proportionately of 
the overhead charges. 

Q. Has it not decreased proportionately a number 
of other items, too? 

A. Yes, other items. 
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Q. Such a diversion of the stream for the purpose 
of putting in the dam, would be just the same for one 
height as the other, wouldn’t it? 

A. Yes, that is right, and the— 

Q. And the tunnel construction ? 


Mr. Spencer: Let him finish his answer. 


A. As to the comparison of these, the whole basis 
or the value of that conclusion depends upon the correct- 
ness of these estimates, and it is also a matter of judg- 
ment as to what proportion of these expenses will be in- 
creased by reason of an increase in height or increase in 
capacity. 

Q. The cost of diversion of the stream would not 
be increased at all by going an additional height, would 
it? 

A. What do you mean by diversion? 

Q. Diversion made for the purpose of putting in the 
dam. 

A. The waterway tunnel? 

Q. No, I mean the temporary diversion of the 
stream for the purpose of putting in the foundations of 
the dam. 

A. [should not think that would be increased very 
much. 

Q. Well, that is one large item. The cost of tunnel 
construction would be increased very little in taking care 
of additional flow. 

A. There would be an increased head. It would 
require possibly greater strength of tunnel lining to take 
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care of internal and external stress. Just what that 
would be would be a matter of computation. 

With reference to whether or not there is any dan- 
ger of the sluice-way clogging with drift, that would be 
taken care of with the grizzlies. 

The use of siphons to take care of flood seasons is 
very common. It is not common, but it is in use in Ku- 
rope and other places. I think there is an installation of 
that kind in use in New York. I could not tell you what 
its character is but it is given in the testimony by Mr. 
Kelly, or his report here shows or gives the siphon—the 
report on file here. A siphon is used to take care of flood 
waters. It is simply a water way carried over the dam 
and used like ordinary siphon discharge when the water 
becomes at a certain elevation. It simply takes care of 
discharge, because you have the additional pressure— 
you have the difference in head. You would have the 
head available on the siphon. It will discharge more 
than you could discharge under practically no head over 
a spillway. 

Q. You said that you would not consider power 
projects favorably that showed a greater cost than $100 
per horse-power at the power site? 

A. No, sir. 

Q. Now, that does not include transmission line, 
does it? 

A. Doesn’t include transmission line? 

Q. The question Mr. Spencer put to you included 
transmission line. You didn’t notice that fact in an- 
swering the question did you? 
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A. I believe my testimony stated $100 horse-power 
at the power house. 

Q. Mr. Spencer’s question included the transmis- 
sion line. I wanted to be sure whether you understood 
that or not. Then that should not be included in your 
answer? 

A. No, sir. 

Q. You mean the power developed right at the 
power house? 

A. Yes, sir. 

Q. You wouldn’t include any transmission or any- 
thing further than cost per horse-power making the 
power right there? 

A. That is what my figures were based on, at the 
power house. You would also, of course, consider the 
distance of transmission in addition to the cost at the 
power house in considering any proposition. 

Q. Do you know of any projects that have been de- 
veloped, that have been that cheap coming into this mar- 
Ket: 

A. Well, I don’t. The developments that have been 
made around Portland, outside of possibly Cazadero de- 
velopments, have not been what you might call very eco- 
nomical developments. 

Q. Do you know of any place where flash boards 
have been installed as a feature to take care of high 
water? Aren’t they, as a matter of fact, always put in 
for the purpose of increasing the head and the storage? 

A. Well, the places that I have used them have been 
for that purpose. - 
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Q. Do you know anywhere that they have been 
used as an expedient for caring for high water? 

A. I cannot recall just at this particular instant any 
particular place where it was used under exactly the 
same conditions that we have here. 

Q. Well, then, you don’t know of any place where 
they have been used or are being used for the purpose 
of caring for the question of high water, do you? 

A. Well, at Oregon City, by the removal of those 
fiash boards under the maximum stage of the river, it 
partly effects the same condition that we have here. 

Q. They are in simply to increase the storage and 
the head, aren’t they, when they are put in? 

A. Primarily; but they also give you additional 
protection against high water. 


REDIRECT EXAMINATION. 


Q. Now, in an undeveloped project, does a horse- 
power, an undeveloped horse-power of 1500 horse-power 
have any greater market value whether it is figured at 
the height of a 60-foot dam, or whether it is figured at 
low water stage of the river at 715, taking the situation 
in its raw state, has the 1500 horse-power got any more 
or any greater intrinsic market value whether it is fig- 
ured at one foot on the dam or at another? 

A. Well, that, of course, is rather a hard question to 
answer. The value of an undeveloped power depends 
upon so many variable things. It depends on the other 
plants that are available. It depends on the market con- 
ditions or amount of development, and somewhat, of 
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course, upon the cost of construction, which in this case, 
of course, would have something to do with the value 
of that additional five feet. The general view that I 
think an engineer would take of a question of that kind, 
would be that any other power site there was probably, 
in its latent state, worth a certain amount, and that the 
additional five feet would practically be taken at the 
same rate of height for the whole dam, simply considered 
in its latent state. This additional value is only of any 
value in case the entire development is carried through, 
and while it shows from the figures given there a certain 
difference in value for developing the additional five 
feet, that is also dependent entirely upon the estimates 
and upon the class of construction and how the con- 
struction is carried through, and upon so many variables 
that I think it would be a very unsafe thing to draw a 
conclusion. 


J. G. KELLEY, a witness called on behalf of the 
defendant, testified as follows: 


I reside in Portland. My occupation is consulting 
engineer, civil and hydraulic engineer. I have followed 
that pursuit a little over thirty years. I have been on 
this coast about 28 years. I was employed prior to that 
time in California and in Maine. I have been interested 
and employed in the construction of some small hydraulic 
developments but I have made more of a practice on 
examination and engineering work leading up to power 
developments, power sites. I am familiar with the Des- 
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chutes River from a few miles above Bend down to 
where Crooked River comes into the Deschutes, and from 
a few miles above Sherar’s Bridge to the mouth of the 
river. I have made investigations as to various water 
sites and power sites along the lower 50 miles of the river. 
I have investigated the Sherar site, the Moody site, and 
the Government site. 

Q. Well, now, Mr. Kelly, from your investigation 
and your knowledge of the location there, how did the 
Sherar or the Interior Development Company location 
compare as to economical development with other sites 
along the Deschutes River? 

A. It would only be fair to classify that with the 
Moody site. ‘The intermediate sites I didn’t have all of 
the surveys made to the point of making as accurate an 
estimate as I would for the Sherar’s and the Moody. 

The Moody site is a little less costly development, 
probably $3 or $4 per horse-power, than the Sherar site. 
The diagram on the lower right hand corner of defend- 
ant’s exhibit C, was placed there at my instigation. It 
represents the height and time of duration of extreme 
floods in the Deschutes River. The perpendicular scale, 
each space represents 1000 second feet flow, and the hori- 
zontal space represents one day in time. The high water 
in each case is marked by the date within the curve, that 
is, the feet, the highest part of the feet. That diagram 
covers practically the last ten years. There was one or 
two years in between that there was not any records kept 
for the full year. ‘The maximum flood of 30,600 second 
feet occurred in February, 1907. That continued over 
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15,000 second feet about seven days. There have been 
high waters in March, 1910, November, 1909, and De- 
cember, 1907. There were four high water periods in 
the ten year period shown. In March, 1910, the high 
water was a little less than 27,000 second feet. It con- 
tinued about nine days over 15,000 second feet. In No- 
vember, 1909, it reached 26,000 second feet and contin- 
ued about five days over 15,000 second feet. The high 
water of December, 1907, reached 22,000 second feet and 
continued about four days over 15,000 second feet. The 
total number of days in the last ten years when the water 
was over 15,000 second feet was about twenty-three. The 
diagram just above, the one referred to, represents the 
average mean flow for the period of 1897 to 1899, and 
1906 to 1912. It was spaced off for a year there, and the 
mean of each month for several years. The data for this 
diagram was received from the records of the hydro- 
graphic office, a branch of the Geological Survey. The 
diagram just to the left of the center of the exhibit 
shows the low curves indicating the daily and seasonal 
fluctuations of power demand in a typical market. Pro- 
ceedings of American Institute of Electrical Engineers, 
November, 1910. That came from the report of Com- 
mission of Corporations of Water Power Development 
in the United States. The black marks across the face 
of the map, marked FF, EE, DD, CC, BB, and AA, 
and also the similar marks across the profile at the top 
of the exhibit, designate cross sections of the river at 
various points for determining the necessary data to esti- 
mate the back flow of a dam at the Sherar property. I 
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have estimated this back flow for a 60-foot dam at the 
point marked on the exhibit “Dam site.” 

A 60-foot dam at that point, I estimate, will back 
flow the water up four miles, to a point approximately 
at AA on the map, near Oak Springs, about a quarter of 
a mile below mile post 48. 

Q. Mr. Kelly, considering the limitation of the 
complainant’s flowage right as located at the south line 
of the northeast quarter of the southeast quarter of sec- 
tion 9, township 4 south, range 14 east, how high a dam 
could be built at the dam site designated so as not to back 
the water beyond that point? 

A. That would be the elevation in the surface of the 
river between the site of the dam and the surface of the 
river at the point that you describe, this 46 mile post has 
an elevation of 740, and at the dam 715; that would be 
25 feet. That is, a raising of the water 25 feet at the dam 
would back the water up to the point designated as the 
limitation of the flowage rights of complainant. 

Q. What effect, Mr. Kelly, in your opinion, has the 
building of the Deschutes Railroad at its present eleva- 
tion, had upon the power possibilities at the Interior De- 
velopment dam site? 

A. I think it has increased their power capacity 
about fifty per cent. I figure that the power rights of 
the property up to this elevation where you would come 
onto other land, would allow them to build a dam 25 to 
27 feet high, and they would have about 34 feet fall be- 
tween the dam site and the power house which would 
give them 59 to 61 feet head, that they would have in the 
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fall of the river in that distance, and the railroad build- 
ing up to permit them to build a sixty-foot dam would 
give them a head of probably 94 feet, so that they would 
gain a head of 33 or 34 feet by the building of the rail- 
road over their development, which would be over fifty 
per cent increase of power over and above what they 
would have had otherwise. 


I made a filing for the Interior Development Com- 
pany in 1906. The best plan of development that I 
could Jay out on the ground, in my judgment, was to take 
advantage of the high water island some distance up- 
stream from the present dam site, and build a dam in the 
main stream, and then take out a canal from the island, 
and carry it down below the Sherar’s property, a ways 
below his house, and then penstocks from there to the 
power house. That is the development that has been re- 
ferred to here as the Kelley scheme. 


The location shown on plaintiff’s exhibit 19 is on the 
same ground on which I made location. That is about 
1500 feet up from the dam site designated on defendant’s 
exhibit C. 


Thereupon the witness marked the location at which 
the filings were made on defendant’s exhibit C. 


I am familiar with the place where the alleged devel- 
opment work is being made by the complainant in this 
case. he work is being done about 1500 feet down 
stream from where the notice calls for the location of 
their dam. It is not work, in my opinion, that would be 
done upon the development of a dam at the point which 
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they have attempted to appropriate, and it could not be 
used in the construction of a dam where the notice calls 
for their development. 

I have read the report of J. G. White & Company 
which has been introduced in this case. 

Q. Would the material from the tunnel called for 
by these plans be suitable, in your opinion, for the con- 
struction which would require the borrowing of ma- 
terial, and which they say would cost in addition some 
money to get to the place? 

A. It would not only be suitable, but it would be a 
business policy to use it. It would be less expensive to 
use it in the dam. I would not consider it good engi- 
neering, or economical engineering policy to throw that 
away and then borrow material from some other point to 
bring to the site. 

I have estimated the amount of material that would 
come out of the tunnel and the amount of material that 
it would be necessary to put into the dam. The dam 
would take about 30,000 cubic yards of material in con- 
struction, and there would be about 70,000 cubic yards 
of rock excavation in the tunnel. There would be am- 
ply enough material from the tunnel to furnish all the 
material the dam would require. 

I figure that the building of transportation facilities 
in there has enhanced the value of the power site in two 
ways: One is the advantage and saving of expense in 
bringing the material to the power site; and another way 
in wiping out four power sites between there and the 
mouth of the river. 
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The plaintiff objected to the testimony as not a 
proper element of off-set. 

Of course, the railroad will deliver material for the 
construction of the dam on the site now, whereas be- 
fore it would have to be hauled by wagon from Grass 
Valley. I estimate that the amount of material it will be 
necessary to haul in for this development would be 135,- 
087 tons, aside from supplies which it would be necessary 
to take in for the workmen. I estimate it would cost $3 
to $4 a ton to transport this material by wagon from 
Grass Valley. It is a down hill haul from Grass Valley 
to the dam site. I am reasonably familiar with the loca- 
tion of the grade of defendant’s line in the vicinity of 
the dam site, and with the low water elevation at that 
point. 

Q. Considering the low water elevation to be 715.3, 
according to the railroad data, is it practicable to con- 
struct a dam of the height of 60 feet without interfering 
with the line of the railroad—defendant’s railroad at that 
point? 

A. Itis witha properly designed spillway, that is, a 
spillway that would take care of the flood flow. 

It is practicable to design such a spillway to take care 
of this flow. It can be done by sluice gates, or roller 
type dam spillway, or better still, by siphon spillway. 
Also by flash boards. The flash board is used in the sum- 
mer time at low water, and the only reason about that 
way would be, you would have to replace it probably 
every season. All of these are practicable methods and 


in common use. 
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Q. In what distance do you consider the maximum 
flood of 30,600 feet would be controlled at that point? 

A. It can be controlled in a limit of 214 feet from 
extreme high and low water, about 214 feet above the 
crest of the dam. 

I have made a sketch of the plan as to the method 
in which that can be done. The drawing now produced 
is a drawing of a siphon dam which shows the cross sec- 
tion two ways, longitudinal section of siphon and cross 
section of siphon to the crest of the dam. ‘There won’t 
be any flow over the dam at the minimum height as all 
of the water will be used for power purposes. The min- 
imum flow would be 4,000 second feet. That would be 
about 214 feet over a 220 feet spillway. ‘This siphon 
spillway was first brought out by European engineers, 
and it has been used in Italy and Germany; and finally 
it was brought out on the New York Barge Canal with 
the idea of filling one lock from another. ‘Then they 
had to put in a lot of spillways along the course of the 
canal, where they would have streams coming in, and 
dams, and they devised and worked out this spillway. In 
fact, the type is a design gotten up by the chief engineer 
of the New York Barge Canal. The intake is taken down 
below the water level so as not to be affected by ice and 
drift. When the water rises up to this height, the siphon 
will prime itself and you get the effect of the atmospheric 
pressure on the water, so that you get greater velocity 
and hence greater discharge. It is an old principle and 
it has been used right along. We get the effect of 34 
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foot head on the water to force the water through the 
siphons. 


Thereupon the drawing was offered and received in 
evidence and marked Defendant’s Exhibit A2. Same 
accompanies this record. 

I have prepared figures on this type of dam or spill- 
way with reference to the flood flow of the Deschutes 
River. The flood water can be taken care of in 214 feet 
above the crest level of the dam. The formula for cal- 
culating the flow of water on that is similar to the for- 
mula for calculating the water of a submerged sluice 
gate. In other words, with this opening of 5x8 feet over 
the top of the dam in the lowest cross section of the 
siphon, under a 34 foot head, you would have as much 
water going over the top of the dam with that siphon as 
you would with sluice gates of the same dimensions, with 
the center of the opening set 34 feet below the crest level 
of the water. It figures out within one or two per cent 
of that formula. One siphon will carry 1340 cubic feet 
per second as designed here, and 22 siphons will carry 
something over 29,000 second feet; then you have 220 
feet of open spillway left, so that if you wanted to extend 
the siphons clear across the dam, you would have just 
double that capacity or pretty nearly 60,000 second feet 
of flood flow that the siphons would carry. 

Q. That is, you figure, by building this structure 
halfway across your spillway, it would take care of the 
30,600 second feet flow, and that by extending the struc- 
ture clear across, it would take care of twice that amount 
of water. Is that correct? 
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A. The estimate to the siphon, 22 siphons at 1340 
second feet would be a discharge of 29,480 second feet. 
The 220-foot overflow spillway, with 214 foot head, 
would take care of 3890 second feet. So that with the 
22 siphons and the spillway 220 feet long, you would 
take care of 33,370 second feet in the limit of 21% feet 
above the low water crest of the dam. That is, within 
6214, feet over the low water level. The siphons as de- 
signed cover just half the length of the spillway, and if 
they were put clear across, the capacity would be 58,960 
second feet. . 

The highest part of the structure would be about 
seven feet above the crest level of the dam, the low water 
crest level. The highest stage of the water on such a con- 
struction as indicated, would be 214 feet above the crest 
elevation of the dam. That is, 621/, feet above the mean 
low water flow of the river. 

I have here a pamphlet showing a photograph of a 
siphon spillway as gotten out by the New York Barge 
Canal. 


Thereupon same was offered and received in evi- 
dence and marked Defendant’s Exhibit B-2. Same ac- 
companies this record. 

Q. Do you know whether this type of dam has been 
adopted by J. G. White & Company in the construction 
of any of its projects? 

A. I understand that they have built one on a dam 
in Kast Tennessee of this identical type. 

Q. Is it of large construction? 
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Mr. Veazie: We would like to move to strike out 
that testimony as hearsay, and object to further evidence 
along the line until it is shown the witness has some 
knowledge. 

A. The information I got came from the Chief En- 
gineer of the New York Barge Canal that designed these 
siphons. 

Q. What have you to say as to the entire practica- 
bility and feasibility of this plan to control the flood wa- 
ters of this river, without in any way flooding or inter- 
fering with the line of the defendant’s railroad? 

A. This type of construction spillway is not only 
feasible, but practically can be built, maintained, and op- 
erated so that the flood flow will be within a limit of 244 
feet on the crest of the dam, and the flood will be below 
the subgrade of the railroad. 

There would be practically no danger of logs or that 
sort of things getting stuffed into the siphons. This 
same type of siphon has been used on the New York 
Barge Canal where it is 30 degrees below zero, and no 
danger of stopping up with ice, or freezing up. The fact 
of it is, if there was anchored ice, or anything like that, 
the velocity of the water would be such that it would 
break it to small pieces, and besides that, there is very 
little ice in the Deschutes River. 

Q. Mr. Kelly, you have heard the estimates placed 
by the engineers of the complainant here upon the dimin- 
ution in value of this power site by virtue of the elevation 
at which the Deschutes line is constructed over what it 
would have had, had the Deschutes Railroad been 414 
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feet higher. What have you to say, if anything, in re- 
gard to those estimates? 

A. Well, it would just simply mean that they would 
want to build a dam 6414 feet high instead of 60 feet 
high. That is the way I would put it. They would in- 
crease their power, of course, if they got it, by four or 
five per cent. But in the operation of a plant where 
they will have power to waste and water to waste, the 
small height is rather a fine point to figure on. ‘The wa- 
ter-wheels that they would have in their power house 
would be operated at probably five-eighths to three- 
fourths gate at the normal capacity of the generator, and 
they would have 20 per cent to go on for the amount of 
water used, and also for head. I wouldn’t consider that 
of material moment, where they have got water and 
power also to waste. 

I have examined the report of J. G. White & Com- 
pany and the plan of development there suggested. I 
think the way they have designed it, it is a more expen- 
sive development than the devlopment I had planned for 
that site. Of course, they get more power. They figure 
there and show a cost of about $350,000 for a dam to get 
a head of about 60 feet, and then they have $800,000 in 
tunnel, getting extra head of 34 feet. At the Moody site, 
there was a difference in elevation between the two rail- 
roads, only in that case the Oregon Trunk was lower 
than the defendant’s line. That was planned to be taken 
care of by putting two sluice gates through the lower 
part of the dam, and I think half a dozen large gates in 
the crest of the dam. It was planned in the Moody case 
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that the people owning the dam should take care of the 
flood waters. Mr. Moody requested me to make that ar- 
rangement, and see if I could. I have prepared a report 
and estimate covering these suggestions. 


The report was thereupon offered and received in 
evidence over the objection of plaintiff’s counsel on the 
ground that the same was incompetent, as Defendant’s 
Exhibit C-2, and accompanies this record. 

Q. Are you familiar, Mr. Kelley, with the power 
values of power plants in the Portland zone—undevel- 
oped power possibilities? 

A. I am quite familiar with the size and the ap- 
proximate cost of power developments. 

As to what they could be had for, I presume that 
would vary from a small price per horse power up to sev- 
eral dollars per horse power. I heard the testimony of 
Mr. Wickersham that his company has been offered 
power sites at from $2 to $5 per horse power. I think 
I offered him one myself on those lines. There are many 
good power sites that could be had from $2 to $6 a horse 
power. ‘That carries with it, in some cases, flowage 
rights, power rights and all riparian rights. 

Q. Do you know of available power sites within the 
Portland zone which are as close as this that can be had? 

A. Probably not as large as that, but powersites 
of ten to fifteen or twenty thousand horse power, that 
are as near, that could be bought along about those prices. 

Q. Well, what is the fact as to whether or not there 
are a number, or numerous power sites that are capable 
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of development, as accessible to Portland as this Des- 
chutes district? 

A. I think west of the Cascade Range I know—I 
believe—I won’t say that I know—I believe that there 
are at least three power sites that could be brought in for 
less price per horse power, up to 15,000 or 20,000 de- 
livered horse-power for each site. 

I only know, as to the Portland market for sale of 
power, in a general way. I would state that I am inter- 
ested as engineer for two power sites that I know they 
have been trying to find a market for the last three or 
four years, and that they have not been able to market 
them—good power sites—for the reason, I presume, 
of lack of market. That is what the conclusion is. Three 
years ago we had a power site under option to the Bylles- 
by people, to come into Albany from the Santiam, but 
after they had made out their surveys and made out an 
option on it, they claimed that they had to let it go on 
account of not having market enough to develop it. 


CROSS EXAMINATION. 


I made a report on this project to the Interior De- 
velopment Company which appears to be Exhibit 33. 
That report was based on an examination of the site and 
the assembling of the data from the different sources 
mentioned in the report. 

Q. I note on page 3 of the report this language: 
“Generally speaking, the Deschutes River along the 
lower basin has a medium fall, a rapid current, medium 
or low fluctuations of raise and fall, a large uniform low 
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water discharge, a small flood discharge, a very little, if 
any, floating ice or driftwood, hard solid rock banks, and 
river bed, and only a small amount of valuable farming 
land in isolated tracts along the river bottom. The com- 
bination of the above conditions is exceedingly favorable 
for the feasible construction and maintenance of medium 
and high dams along the lower section of this river.” 
Those conditions you found actually to exist there? 

A. Yes, sir. 

There is no farming land or other valuable land that 
I know of involved in any flooding that might occur from 
the building of dams at the point in question. The rail- 
roads run quite near to the river throughout the whole 
distance of the flood that would be occasioned by the 
building of a dam of the height of 60 feet. Between the 
railroads and the river, in some places, the land is rock 
formation. In other places it is soil over rock formation, 
I should judge—usual soil in that country. The dis- 
tance is small as arule. Some places it varies from prob- 
ably right near the track to three or four or five hundred 
feet away from the track. There might be a question 
of someone else wishing to take up another power site 
further above involved in the flooding. I think there is 
fall in the river that would justify a power site within 
a few miles above, and I think there is a good site for a 
dam a little ways above, probably a mile and a half or two 
miles. Any dam that would be put in there would be 
simply with the object of creating power entirely by the 
head that might be secured from the dam itself. 
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Mr. Wilson: I would like to object to this line of 
testimony, your Honor, as immaterial. It is a matter of 
law. ‘They haven’t a right to flood any man’s property, 
no matter how valuable it is, without flowage rights. 

Q. I notice on page 4 of your report this statement: 
“There are several irrigation canals taken out of the river 
in the plains region that may affect the low water flow 
of the river, but it is my opinion that a large part of the 
water taken out in canals over the plains will seep 
through the porous formation and flow back to the 
river.” That is right, is it? 

A. Yes. I built several miles of canals up about 
Bend, and turned the first water into those canals, and 
followed them out. They lose a good deal by seepage, 
outside of what is used for irrigation alone. 

Any diversion in the early part of the year for irri- 
gation purposes will be likely to result in a return of 
seepage later in the season. I estimated that there would 
be a low water flow of about 5,000 second feet at 
Sherar’s bridge, and low water flow at Bend of 1500 
second feet, and that all of it would eventually be 
taken out for irrigation above about, and one-third of 
that would return through underground channels so 
as to make the low water flow about 4000 second feet. 
The Hydrographic branch of the Geological Survey, 
after going over it for several years, have determined 
now that with storage they will get about 4500 second 
feet below Sherar’s bridge. 

Q. The conclusion of your report contains this sen- 
tence: “I would further state that, having examined 
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all of the large water power streams in Oregon, I con- 
sider the Deschutes River affords the largest and most 
economically developed power.” ‘That is true, is it? 

A. It is true for large developments, to be made on 
a large scale; that is, to make a full development as 
your initial development. You might not have market 
for that, though. 

Q. What hydraulic developments have you had 
charge of, if any? 

A. I did some work back in Maine, for the Board- 
ville Water Power Company, as assistant engineer. I 
put in a small plant of water-wheels, generators, at Win- 
chester, for the Oregon Water Power Company. They 
put in a dam and some wheels for the Union Light & 
Power Company up at Silverton. Put in water-wheels 
for the Hammond Lumber Company at Mill City. Put 
in water-wheels for an irrigation plant over near the 
mouth of Snake River. 

Q. These were all comparatively small develop- 
ments, were they not? 

A. Yes, those were small developments. 

@. You haven’t installed any large development, 
such as this one, anywhere? 

A. No, not of that capacity. 

Q. Or anything near that capacity, have you? 

A. No, not in the nature of water-wheels. I have 
built reservoirs and small dams, and construction work 
that is on similar lines, of large scale. Tor instance, the 
concrete work, fortification work, at the mouth of the 
Columbia River; the rebuilding of the Tillamook Rock 
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Lighthouse; other lighthouses, one or two, up on Puget 
Sound. I built ditches and canals over there at Bend, 
flume line. Built a ditch at Harrisburg, small dam 
there, years ago. I put in reservoirs several places—Ba- 
ker City, Eugene, Oakland; ditch work over at Boise 
City, Idaho. My work has been all around designing 
and constructing. I have made a good many power esti- 
mates in connection with other engineers, such as James 
E. Schuyler, George F. Hardy; Schuyler of Angeles, 
Hardy of New York; Anderson Hydraulic Construction 
Company, on big installations, where they have carried 
out designs. I made the estimates on the hydro-electric 
machinery for the Government power site in between 
Moody and Sherar’s Bridge—report of it. Of course, 
it has not been built. 

Q. Those were simply some preliminary estimates? 

ee Yes. 

Q. Now, in your testimony yesterday, you stated 
that you figured the building of the railroad at this site 
had added 50 per cent, I believe you said, to the effi- 
ciency of the site. How do you figure that? 

A. I figure that a water-power site is made up of 
several elements, consisting of the natural fall in the 
river below your dam, and your flowage rights above the 
dam. If the railroad is built so as to add to your chance 
of securing additional flowage rights, and building up 
to that height, you would gain that much more power. 

Q. How were you estimating that by the building of 
the railroad additional flowage rights had been con- 
ferred? 
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A. I didn’t estimate that they had been conferred, 
but I estimated like this: ‘That if the railroad had built 
down on the level, or just a little above the level of the 
flowage rights, it would wipe out the increased capacity 
of the plant, and their building up to that height will 
permit, by securing the flowage rights, of increasing the 
capacity of the power plant over fifty per cent. 

Q. ‘Then you consider that the project is fifty per 
cent better by the railroad being at a height of 60 feet, 
provided it permits flowage up to that height, up to its 
own height? Is that what you mean? 

A. Yes, sir. 

@. Now, with regard to the use of the material from 
the tunnel for the construction of the dam, suppose that 
only one tunnel is driven to begin with, how many yards 
a day would come out from that one tunnel heading next 
to the dam? 

A. Probably get from 50 to 100 cubic yards of ma- 
terial out of it a day. 

Q. Do you think that amount of material would 
be sufficient to operate a concrete plant such as ought to 
be installed for the building of a dam at that point? 

A. It is a question whether they would take it in 
there and use it, pipe it up right out of the tunnel, and 
then run it from there into the concrete mixers. They 
might run several weeks in storage there, with that ma- 
terial dumped out, and then run it from there to their 
mixers by machinery, so that they would have a whole 
lot ahead. 

Q. In other words, if they used the material from 
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the tunnel, they would have to store it, accumulate it, in 
order to have a sufficient supply, wouldn’t they, for the 
carrying on of the concrete work? 

A. Toa certain extent they would. 

Q. When the river is diverted for the purpose of 
constructing the dam, it would be advisable to make the 
dam construction as nearly complete as possible in the 
first year, before high water had to be handled, wouldn’t 
it? 

A. You would want to get above the high water 
mark probably with the foundation of your dam. ‘The 
chances are they would want to finish the dam the first 
year. 

Q. If the diversion took place, it would probably 
be on the east bank of the river the diversion channel 
would have to be carried by, wouldn’t it? 

A. ‘That would be my way of looking at it, yes. 

Q. And that would prevent the opportunity of stor- 
age of the tunnel material on that side probably, would 
it not? 

A. Not necessarily. 

Q. Then preparation would have to be made for 
the storage otherwise? It could not be stored on the 
flat? That is right, isn’t it? 

A. Yes, that is right. 

Probably half of the material, if all the material were 
excavated from the ends of the tunnels, would go out 
from the end down next to the power house site. It is 
logical to assume that. 

Q. Might it not also be good policy to run an adit, 
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and to work from the middle of the tunnel as well, for 
several reasons, that tunnel not being very far into the 
mountainside? 

A. Well, that would be questionable. I haven’t 
looked into that. 

Q. If the situation permits that readily to be done, 
it would be a good plan, wouldn’t it, rather than to carry 
the material half of the length of the tunnel to get it out? 

A. The manner of carrying on that work and every- 
thing like that would have to be worked out especially 
on the ground—your plant, and handling the tunnels, 
and everything like that. 

Q. 50 or 60 yards a day would be entirely insuffi- 
cient for the concreting plant on such a job as that, 
wouldn’t it? 

A. It would if you didn’t store a part of the output. 
T assume like this, that you are going to start work on 
that tunnel and get pretty well in on the tunnel before 
you build your cofferdam, and put in your dam, so that 
you would have quite a lot of material on hand. 

Q. When the material is being used in mixing con- 
crete, it is necessary to have the deliveries prompt and 
right there just when needed, isn’t it? 

A. Yes, sir. 

Q. This siphon spillway for dams, shown in De- 
fendant’s Exhibit B-2, is a patented siphon, is it not? 

A. Yes, sir, it is patented in the United States, the 
same as the Anderson type of dam, and the multiple arch 
dam. There have been over 200 Anderson dams put in. 

Anybody desiring to construct that style of siphon 
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might have to deal with the holders of the patent for the 
privilege, if they took just that exact pattern. The 
principle of the siphon is one that has been known so 
long, that another design could be made without infring- 
ing on that patent. The application of siphons to dams 
is quite ancient in practice. They have been used a good 
many years in Italy, quite a few years in Switzerland, 
and some in Germany; and have been used several years 
on this New York Barge Canal. 


Referring to defendant’s Exhibit A-2, the point 
which I mark “Crest” represents the top of the 60 foot 
dam. The figure 5.0 just above the curve crest of the 
masonry, which I have marked as the crest of the dam, 
indicates the height of inlet 5 feet, where the water is to 
enter the siphon over the crest of the dam—that is the 
clearance height between the crest of the dam and the 
top of the siphon, inside the siphon. ‘There is an opening 
of five feet high and eight feet wide right over the crest 
of the dam, and the concrete is built over the top of that. 

Q. It will be necessary for the water to rise to that 
height of five feet before the siphon begins to operate 
as a siphon? 

A. No, sir, not necessarily. 

Q. The pipe will not be full until it does, will it? 

A. Yes, I think it will. That is the way the esti- 
mate is made, as soon as the water reaches up to this 
height, it will be flowing here so fast that it will fill this 
part of the siphon here, and expel the air in there, and 
then the whole siphon will fill right up to the top. 
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Q. Then you expect the siphon to fill and operate 
as a siphon before the water reaches its upper level ? 

A. Yes, sir. Before it reaches the top of the siphon 
anyway. 

Q. Until it reaches the top of the siphon, there 
would be an air space above it, would there not? 

A. Yes, sir, small air space. 

Q. And there would be an air space above it, contin- 
uing on the upper surface of the siphon all the way down, 
would there not, from that point until the water reached 
that height? 

A. When the water gets up above this vent here, 
then the air would fill from this space up to this water 
level there. Just as soon as that is sealed, and the water 
commences rushing in there fast, it will run over here 
and come out this way, and fill the siphon and take this 
air with it. 

Q. The water will not commence rushing in here 
fast, however, until the tube below is sealed as well as the 
tube above, will it? 

A. It will come running in fast, yes; it will come in 
from this 214-foot head or 6-foot head—it will reach a 
foot over here, and the velocity there will take that air 
with it and complete your siphon. 

@. On the contrary, until the space is filled some- 
where down the tube full, there will be an indraft of air 
from below, will there not, as a matter of necessity? 

A. Yes, there will only come up to about here. 

Q. And the further down the incline the water gets 
until the siphon begins to operate as a siphon, the greater 
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the velocity of the stream on the face of the dam would 
be, would it not? 

A. Yes, and that takes the air with it, so that it ex- 
hausts this air in here. 

Q. But it increases the space above the water for 
air to come back, doesn’t it? 

A. It would if it would work that way, but it doesn’t 
work that way. I mean to say that when the water gets 
in here, and gets to running down over here, it has a ten- 
dency, and actually does take this confined air with it, 
so that it completes your siphon, and your siphon is filled 
full of water. That is the same principle that is used on 
all of these siphon tanks—flush tanks and siphons in gen- 
eral. 

You take a large body of water, that you have com- 
ing down here in a freshet, and just the moment it gets 
down here in a confined space, why the current itself, 
if this is exhausted here, would take the air along with it. 
It creates a draft. It is the same principle that is used 
virtually on the draft tubes of water wheels, whereby 
they can set from 15 to 20 or 23 or 24 or 25 feet above 
the low water on the draft tube, only the draft tube in 
that case is sealed. 

Q. And it is necessary that it be sealed? 

A. It is in a draft tube, but it is not on this siphon 
with that body of water coming in. 

Q. As a matter of fact, in the patented dam spill- 
way which is shown in defendant’s exhibit B-2, it is 
shown sealed at the lower end by the water at the out- 
let? 
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A. Yes, it is shown sealed there. 

Q. Well, your plan here does not contemplate the 
sealing at all? 

A. No, it is not necessary. 

Q. Now, if, as a matter of fact, the water, when it 
begins to run down this inclined plane, does by its in- 
crease of velocity leave a space of several feet over the 
water column, clear up to this point, the highest point of 
the interior of the siphon, then the air has the opportu- 
nity, through that several feet of space over and above 
the water, to come up to the top of the arch, doesn’t it? 

A. It does not do it. There is no use to asume it. 
This siphon will work the way it is fixed there, and the 
way it is designed, and carry it out without sealing this 
lower entrance. It has been proved out by engineers, 
and written up in the trade papers or technicals papers, 
and as a fact it is the best kind of a spillway, the only 
kind that will operate itself right straight along, be al- 
ways ready to operate without any mechanical appli- 
ances. It is a principle that has been carried out for 
years and years. 

Q. What I am getting at is that until the water 
rises on the outside to the level of the crown of the siphon 
on its interior, there is a possibility that it may not ope- 
rate as a siphon, but simply as a weir or spillway? 

A. There is no possibility about it. It is a fact that 
the water gets in here and seals this siphon here, when it 
gets up four or five inches above this opening here, where 
that air vent is, that this will start as a siphon. The wa- 
ter will fill this part from here. The water going over 
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the dam there at that height will go out something like 
that, and fill out this entrance here, and take that air 
with it, and complete a perfect siphon. And it will oper- 
ate as a siphon within this limit—take a body of water 
that I have calculated—until it works down so that air 
will come through this pipe here, this inlet, and then that 
will let the air in here, so that your siphon is destroyed, 
and then the crest of your water will stay at this height, 
the elevation of your water, and the air will come in here 
from above. 

Q. Have you seen any siphons of that magnitude 
at work anywhere like that? 

A. Not of that magnitude. I built some small si- 
phons on the same principle, little fellows of my own de- 
sign, that worked out for flush purposes—things of that 
kind. But in an engineering sense, with our technical 
papers and technical books, and engineers’ reports and 
estimates, and the carrying on of these different con- 
structions, I do not consider it necesasry that a man shall 
go and see one before he knows the principles and how to 
design it. 

Q. If it should turn out that the air finds ready 
passage over the water up to the crown of the siphon un- 
til the water rises to a height of five feet, then your siphon 
system would have obstructed the flow rather than helped 
it, until the water reached that height, would it not? 

A. No, I cannot see it. 

Q. If it does not operate as a siphon until the water 
reaches that height, it will simply operate as a weir until 
the water reaches that height? Isn’t that true? 
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A. Well, that is the action of it, is to act as a weir 
until you get the siphon going, until you create the 
siphon. 

Q. If it does simply operate as a weir until the wa- 
ter reaches that height, the apron and the divisions be- 
tween the siphons would obstruct the passage of water 
over it and through it as a weir, to a considerable extent, 
would they not? 

A. In other words, do you mean that you would not 
get as much water over the 60-foot spillway of the dam 
with these obstructions in there as you would if you had 
a clear opening all the way, without them? 

Q. That is what I mean, if the siphons do not oper- 
ate until the height of five feet is reached, if they do not 
operate as siphons until then. 

A. Yes, if it would not operate as a siphon, why, 
your spillway would be lessened by the thickness of the 
partitions here between the siphons. 

Q. And the apron would also obstruct the current, 
the apron over the siphon, would it not, of the water en- 
tering the siphon tubes? 

A. No, I cannot see that. What little loss of fric- 
tion there would be there would be almost indeterminate. 

Q. What would be the thickness of concrete be- 
tween the siphon tubes? 

A. I think it is about two feet. 

@. And in your plan, there would be 22 of them? 

A. There would be 22 to take care of a flood flow of 
30,000 second feet, or a little over. I mean, including 
this spillway. If we took care of a flood of double that 
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amount, or nearly double, why, here would be 44 of 
them, clear across the crest of the dam. 

Q. If there were 44 of them across the crest of the 
dam, there would be some 90 feet or 94 feet obstructed by 
the concrete walls between the siphon entrances, wouldn’t 
there ? 

pe. Yes, 

Q. There would also be that overhanging apron 
forming the crest of the siphon to obstruct the flow to a 
certain extent, wouldn’t there? 

A. There would be, on the assumption that the si- 
phon wouldn’t work. 

Q. Yes, if it simply operated as a weir until there 
was a depth of five feet, so that the influx of water com- 
pletely filled the siphon at the upper end; and it would 
require some head water to force the water into the si- 
phons, would it not? That is, the water will form a small 
head, a foot or two, before it begins to flow in? 

A. No, no. The water will seek its own level there. 
Of course, it comes down there with some current. But 
the head required to fill that siphon, as I told you, is so 
small that it is almost indeterminate. You have a cer- 
tain velocity of your water that is coming there. 

Q. The velocity, however, of the water would be 
taken off by the apron over the siphons, would it not? 

A. No, not necessarily. 

Q. It would break the current when it struck the 
apron, wouldn’t it? 

A. It might stop the current a little bit, but it would 
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be such a small amount that, as I tell you, I could not cal- 
culate it. 

Q. If it should turn out on calculation that it took 
1.3 feet of head to move the water into the siphon tubes 
with sufficient velocity to fill them, and that they did not 
operate as siphons until that head was attained, it would 
mean to make them operate as siphons there would have 
to be a height of water above the dam of 6.3 feet, wouldn’t 
it? 

A. No. The proposition is like this: You are as- 
suming something that is an impossibility on that type of 
dam, and I cannot see what you are getting at, and I 
don’t know how to answer on those lines. This type of 
siphon has been in use for years, or the principle, and 
will operate. Itis on record, and can be determined from 
authority, and from places where it has been used. 

Q. The only example that you bring is this on your 
Exhibit B-2, which shows a considerably different style 
of construction? 

A. Yes. And then there is a different style of con- 
struction—two or three different styles. I can refer you 
to the technical paper, the Water Power Chronicle of 
September 13, 1913, for a description of another type. 


Mr. Wilson: Have you that with you, Mr. Kelley? 

A. No, I haven’t it with me. I can refer you to the 
engineer’s reports of the New York Barge Canal con- 
struction for different types. 

@. The main object in installing in that part of the 
world is to guard against ice conditions, isn’t it? 


A. No, sir. 
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Q. Why is the inlet put so far below the surface in 
this Exhibit B-2, excepting to guard against ice con- 
ditions? 

A. Itis the general plan. The object of the siphon, 
as I understood it, is to take care of the flood waters, to 
keep them from raising to a dangerous height along the 
side of the canal, and where dams come in and streams 
come in, and to hold the flow level of the canal, within 
reasonable limits. There are eleven of these siphons on 
the spillways on the Champlain Canal, in New York 
State. There is a description of a siphon by A. L. 
Adams, some time last year, in a journal—Gas, Elec- 
tricity and Power—issued in San Francisco; and then 
there is some in the other engineering papers of the past 
two years. 


REDIRECT EXAMINATION. 


The completed Moody project would be about dou- 
ble the size of the Sherar project. As I remember the 
Moody site, it would have a head of 120 to 140 feet, and 
this site, as the engineers plan it, I think, is around about 
90 feet. So there would be just the difference in the 
power capacity of the relation of the two heads. 


RECROSS EXAMINATION. 


The Moody project is not under construction or un- 
der way at all that I know of. There is very little fall 
by the dam, and it is a high dam project. All the head 
that is to be gained is to be gained by adam. The dam 
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would cost more, of course, but you would not have the 
extra cost of the tunnels. This project would not cost 
any more in proportion per foot of head than the project 
that is designed for the Sherar site. 


PHILIP H. DATER, witness on behalf of de- 
fendant, testified as follows: 


I reside in Portland. I am city engineer of the City 
of Portland; have been such about three months. The 
preceding year I was hydro-electric engineer with the 
Forest Service and previous to that for several years I 
was with the Barge Canal work in New York State, as 
construction engineer, and also as designing engineer. I 
am familiar with the New York Barge Canal. There are 
several spillways, known as the siphon spillway, in use on 
that canal. I am not sure how many. I am under the 
impression there are seven or eight. I have seen some of 
them in operation and their operation is satisfactory. 
The purpose of the use of siphons on that canal is to 
maintain the fluctuation of the water service within 
smaller limits. 


ST. CLAIR THOMAS, recalled as a witness on 
behalf of defendant, testified as follows: 


Defendant’s Exhibit 35, for identification, is a blue 
print of the final profile of the Deschutes Railroad as 
constructed. This exhibit accurately represents the pres- 
ent constructed elevation. 
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Thereupon the exhibit was offered in evidence and 
received, and marked Defendant’s Exhibit 35. Same 
being a duplicate of Plaintiff's Exhibit 31. 

The resurvey of the line, raising it from the elevation 
at which it was originally located to the elevation at which 
it was constructed, was commenced during March, 1909, 
and finished April 1, 1909. 


CROSS EXAMINATION. 


Exhibit #35 shows the same profiles as Exhibit #31. 
It was definitely determined August 25, 1909, by letter 
from the Civil Engineer, Mr. Boschke, to build the line 
upon the elevation therein shown. That was the first 
authority I know of to construct on that line. 


GEORGE L. DILLMAN, recalled by complain- 
ant, testified as follows: 


IT heard the testimony of Mr. Kelley on behalf of de- 
fendant in this case and saw the exhibits that were intro- 
duced in connection with it. Among them is a drawing 
of a siphon spillway for a dam to be constructed on the 
site in question. My view is that this structure will not 
act as a siphon under ordinary conditions. There is a 
very remote contingency under which it might act as a 
siphon. The water will rise until it pours over the main 
part of the structure, and then will flow freely down this 
slope, gaining velocity as it goes, and thereby becoming 
thinner, and until the bow of the siphon is entirely filled 
up, it will not act as a siphon at all; not begin to act as a 
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siphon. I doubt then if it will have much siphon action 
because of the thinning of the current here. As the wa- 
ter descends and thins, it will allow the air to enter 
above the water. The air will force itself into any space 
of that kind. To operate as a siphon, the lower end of 
the siphon must be sealed. All parts of the siphon have 
to be sealed—the upper end, the whole length of the 
siphon, and the lower end. Otherwise it is not a siphon. 
It would be possible, under some circumstances, to have 
the lower end immersed in water, which is the best way 
to seal it. In this ease and with this proposed construc- 
tion, it might be sealed after the water had passed over 
the top of the siphon entirely, working in conjunction 
with the water passing through the supposed siphon, and 
the two together might seal the outlet so that siphon ac- 
tion would take place. Otherwise it is impossible that 
this can ever be a siphon. 

I do not know of any dam in which it was undertaken 
to care for the flood water by any such device as that—I 
haven’t any acquaintance with a structure of that sort. 
The siphon is an eastern device for regulating small 
ponds, and I have heard of the water being regulated 
with this in stretches of canal, but the quantity of water 
passed by these siphons is very small. The principle is 
the same as the principle of the Miller siphon and other 
devices for flushing sewers, for the operation of ordinary 
water closets. For all those purposes the sealing is the 
important thing, and you get no siphon action without 
that. It has never been proposed, that L know of, to take 
care of a very large volume of water with siphons. It is 
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a very nice device to draw material from a cask with a 
rubber tube. You form the vacuum there by putting a 
tube in your mouth and sucking it up until you get the 
wine in your mouth, and then by pinching it and lowering 
it into a glass, you get a glass of wine. But on a large 
scale it has never been done. An overflow spillway is 
the simplest, most direct, cheapest, most satisfactory 
method of taking care of excess water in a mill pond. 
The spillway is preferably put at some point apart from 
the dam, but in many cases the spill is over the dam 
itself, the main structure. 

I have been connected with tunnel construction for 
many years. In the last two years I have had charge of 
the construction of 16 tunnels, the longest of which was 
7000 feet, and while not as large as the tunnel proposed 
here, they were large enough to be comparable. Tunnel 
construction is the proper thing here for the main conduit 
from the reservoir to the power house. It is very satisfac- 
tory in operation and there is nothing against it. In first 
cost it may be a little bit more than some other device, 
but when upkeep and operation are considered, it is the 
cheapest device to use in this case. This tunnel is appar- 
ently in uniform material, basaltic, and in looking over 
the ground and considering the method of development, 
I thought one or possibly two adits would be proper to 
work these tunnels, giving the additional faces for work. 
An adit is a lateral tunnel to one side, just used for con- 
struction, and to get at the tunnel proper to take care of 
material. Another device would be a shaft to reach the 
same point, or an incline. The adit would be horizontal. 
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Either one-fourth or one-sixth of the material from 
the tunnel would probably come out at the dam site end. 
Ordinarily the rate of delivery from tunnel excavation 
would not be suitable to afford the supply for the con- 
struction of the dam, so far as rock for the concrete is 
concerned. ‘The material from the tunnel would prob- 
ably be thrown into the dam if the construction were go- 
ing on at the same time, but the material would not be 
used otherwise by reason of the proper method of han- 
dling the work. If you tried to get your principal mate- 
rial from the tunnel, the interference of the tunnel crew 
with the concrete crew would make it very expensive. 
You would not do it. Ordinarily the rate of excavation 
would not be sufficient to afford the material necessary. 
I don’t think it would in this case. You would establish 
a concrete plant at one point, and you would quarry the 
material for that, and locate your rock crushers in a con- 
venient place to handle your material to your mixers, 
and operate it largely by gravity. The attempt to use 
the tunnel material, or all of the tunnel material, in this 
dam construction would be very expensive. You might 
start with that but you would not continue it very long. 

I do not know of any case where flash boards are 
used for the control of floods. Flash boards are a 
device for increasing the pondage and head of a stream 
at low water, and I know of no cases where they are 
used for anything else. ‘The attempt to use flash boards 
in this case would necessitate a very expensive construc- 
tion, with facilities for operating from the shore end, 
whereas the ordinary flash boards are slight temporary 
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things, that are put on by men going out on the dam, 
and they are swept away with the next flood, and a 
fresh flash board put up the next season. 


CROSS EXAMINATION. 


I heard the testimony of Mr. Dater to the effect that 
siphon spillways are in successful operation to control 
the flood of the New York Barge Canal within limited 
area. ‘Those siphons are properly designed, however. 
They are not the siphon that Mr. Kelley drew. I think 
it is physically possible to build siphons at this place to 
take care of that water without interference with or 
flooding the tracks of the defendant company. I have 
seen some reports of the construction superintended by 
J. G. White & Company in Tennessee, recently com- 
pleted, and more or less advertised, in which the siphon 
spillway is used on a large scale. That is a smaller in-. 
stallation than this. I think you can build a siphon at 
this point that will be physically sufficient. It will cost 
a great deal of money. 

Q. Mr. Dillman, do you mean to say that it is en- 
tirely impracticable to raise that water and maintain it 
at a 60-foot elevation by the use of flash boards at this 
point ? 

A. It is impracticable to maintain the height of that 
water within small limits. 

Q. You disagree, then, with Mr. Wickersham, with 
Mr. A. Welch, who said that that was his intention, ex- 
pressed at the time, determined upon and expressed at 
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the time that the maps were before him? You say that 
his idea then was entirely impracticable? 

A. Ido. 

Q. Do you mean to say that Mr. Wickersham’s 
testimony as to using the flash boards for this identical 
purpose at Spokane is impracticable? 

A. I don’t know just what the plans at Spokane 
are. If you build and operate flash boards at flood 
times, the construction must necessarily be very expen- 
sive, and they must be operated from the shore ends, by 
probably some hydraulic means. 

They will possibly have power at that point. They 
can transmit it there. 

Q. Asa matter of fact, they could use that power 
to operate it the one or two times in ten years that it 
would be necessary to operate it? 

A. Yes; but it would be cheaper to raise that rail- 
road than it would be to build that construction. 

I have examined, in a general way, the contemplated 
plans of the Celilo improvement for handling the flood 
waters at that point by removable section of the dam. 

Q. Will that method of procedure control the flood 
waters, or could it be adapted to control the flood waters 
at this point? 

A. I regard that proposed development as entirely 
impracticable. 

Q. Mr. Dillman, if you were employed as an en- 
gineer by these complainants at the present time, with 
the railroad located at that point as now located, and 
they advised you that they desired to construct a 60-foot 
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dam at that point, without flooding the tracks of the rail- 
road, would you say that “It is impracticable, and I 
eannot do it?” 

A. I would say it would cost a great deal of money, 
and it would be advisable to do something else; that it 
would be advisable to either raise the railroad or cut 
down the height of the dam; that under-sluices, siphons, 
and flash boards are not a proper device to use. 

Q. Then, you think the testimony of these witnesses 
here to the effect that that can easily be done, and 
especially the testimony of Mr. Wickersham, an elec- 
trical engineer of the Hill interests in this territory, that 
it is a comparatively simple matter, and could be done 
with no additional cost, is not true? Is that correct? 

A. If he said it could be done with no additional 
cost, it is absolutely incorrect. 

Q. He said practically no additional cost. 

A. It is absolutely incorrect. 


REDIRECT EXAMINATION. 


Q. Do you believe that any siphon will work there 
successfully which does not extend down into the water 
below so as to seal the lower end against the entrance 
of air? 

A. That is the best method of sealing the lower end 
of the siphon, and that must be sealed for operation. 
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G. A. KYLE, recalled for complainant, testified as 
follows: 


I heard the testimony of Mr. Kelley as to his siphon 
plan for caring for flood water on this dam, and have 
seen the drawing that he furnished on that point. I 
think it is possible to build a siphon that will work there. 
Of course, it will cost some money and all that, but I 
think that Mr. Kelley is probably in error in the height 
of the water that he will raise over the dam. It is my 
opinion that the siphon will not operate as a siphon fully, 
that is, you won’t get full efficiency until the water is 
five feet above the crest of the dam, and it fills up the 
intervening space between the crest of the dam and the 
top of the siphon. You will not get siphon action until 
that is accomplished. I should say after the water got 
up to that height, it would still rise higher on account 
of the velocity—the head that it would have to have to 
force the water over the crest of the dam. It would 
take about nine-tenths of a foot theoretically, actually 
probably about 1.3 feet, which would require a depth 
over the top of the dam of 6.3 feet total. Up to that 
time the siphon system would decrease the amount that 
would go over the open weir. 

Q. That is to say, less water would flow through 
the siphons than over an open weir, until that depth was 
reached ? 

A. Yes. I should say after that depth was reached, 
the water would begin to fall, and probably get down 
to where Mr. Kelley figures. 
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I figure that the siphons would cut off—there are 
23 walls that separate the siphons and the walls are two 
feet wide, which would make 46 feet; subtracting that 
much from the length of the weir would leave 394 feet; 
and a weir 394 feet long and 5 feet deep would carry 
approximately 14,600 cubic feet per second. In that 
case, if that is so, that would make an ordinary flood 
almost as disastrous as a big flood, because it dams up 
the weir until the siphon begins to work. 

Q. That is to say, if I understand you, it would 
cause ordinary floods, up to 14,000 second feet, to raise 
the water to a height of six feet and a fraction? 

A. Yes, sir. 

Q. Over the dam, as you estimate it. Have you 
estimated the cost of construction of these siphons as 
an added feature to the dam, Mr. Kyle? 

A. Yes, sir. J estimate that this plan that Mr. 
Kelley has, would add 1875 cubic yards to the yard- 
age; at $15 a yard would make it in the neighborhood 
of $30,000 for the 22 siphons. 

That would have to be probably steel and concrete 
construction; reinforced concrete or steel. If there was 
any cracking or imperfection of the work, the siphons 
would not work—they would not work unless they were 
air tight, of course. If the siphons were made to ex- 
tend clear across the dam by doubling their number, it 
would double that estimated cost. If the siphons were 
extended down to the pond instead of stopping at 34. 
feet down, that would add considerably to the cost— 
whatever the masonry would be. 
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Objection was thereupon made to the testimony as 
to the additional cost, on the ground that the same was 
immaterial; that the parties undertook to look after that, 
and the Deschutes Railroad Company got its line at a 
point that was satisfactory to the complainant until after 
its line was constructed, and the question of additional 
cost is one for the complainant to take care of. If it 
is possible to construct such a structure and maintain 
their head, The Deschutes Railroad Company’s eleva- 
tion would be a proper one and the testimony is im- 
material. 

I have had experience in tunnel construction on the 
different railroads that I have been in charge of. On 
the Milwaukee we had one tunnel 8400 feet long and 
one through the Cascade Mountains about 14,000 feet 
long, and probably 30 or 40 smaller ones. 

Q. How many yards of rock could be removed per 
day, under good working conditions, from the dam site 
end of one of the tunnels as planned in connection with 
this power site development? 

A. It would be about 12.2 yards per lineal foot of 
tunnel in the construction, and possibly, under favor- 
able conditions, they might move probably from six to 
eight or nine feet a day. 

I should say that the number of yards that could 
be removed in the course of such work would not be 
sufficient to supply the rock for the concret wrok in 
progress on the dam. The place where the tunnel rock 
would come out would not be the most available place 
because you would want to put the rock crushing plant 
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where you could crush the rock and mix the mortar. 
You would want it up so that you could run it through 
pipes by gravity into the dam. Naturally they would 
build one tunnel first and the other later. If they built 
half of the tunnel from each end, there would be only 
half of the material at one end. If they put in an adit 
to the side, there would probably be one-fourth of it. 
The amount to come out of it at the dam site would 
depend on the plan of construction adopted in connec- 
tion with the tunnel. 


CROSS EXAMINATION. 


I did not say that the water would have to rise five 
feet before the siphon would begin to work. I said be- 
fore it would start to full efficiency. Al! that is necessary 
is to fill the siphon and get enough head to fill it. 

Q. You think this space is sufficient to take care of 
the flood waters if you get vour siphon full? 

A. Yes, sir. 


I was associated with Mr. Wickersham. He is a 
competent man in his line. I should say that he is all 
right and so looked upon by the interests that employ 
him. 

Q. Did you hear the testimony of Mr. Wickersham 
that the method of taking care of this by flash boards 
was practicable and feasible, and would not entail any 
additional expense over and above what a full masonry 
dam would be at that point? 


A. Well, I didn’t hardly understand him to say 
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there wouldn’t be any additional expense. I didn’t un- 
derstand he said that. 

I guess it is so that it would not cost any more to 
build a masonry construction to a height of 55 feet and 
flash boards of five feet, than the full masonry con- 
struction of 60 feet. 

Q. And you think that that water could be con- 
trolled in a practical manner in that way, do you? 

A. Assuming that those did work, it could be con- 
trolled, I should say, yes. But it is not desirable. You 
are always taking some chances. And, as I say, you 
are liable to make a small flood as dangerous as a big 
one. 

Q. LTamtalking about Mr. Wickersham’s testimony 
now with regard to the flash boards. 

A. Well, looking at it in that view, the difference 
between building a five-foot dam and putting flash 
boards on, probably would be about a stand-off. 

Q. And you could maintain your head in that man- 
ner, could you not? 

A. No. I wouldn't say that. 

Q. Well, couldn’t you maintain your head in that 
manner? 

A. That would be expensive operation and not very 
satisfactory, I should think? 

Q. Well, would the head be maintained there in 
that manner? 

A. It could be, yes. It could be, but not satisfac- 
torily. 

Q. Mr. Kyle, if the problem were presented to you 
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to go up there and construct a dam 60 feet high, so as 
to maintain that water at the elevation and take care of 
the flood waters, with the lines as they are today, would 
you consider it an insurmountable problem? 

A. Well, Iwouldn’t want—I don’t believe 1 would 
want to take the chances of building a dam there, if I 
had to stand the damages. 

You might construct a plant there that would op- 
erate and again you might have a lot of additional ex- 
pense; that is, damages and so on. When a person 
actually has to take his chance, sometimes he will, but I 
don’t think it is right to make a person take that chance 
when it is not absolutely necessary. 

Q. Now, in securing this rock material from the 
tunnel, you could start your tunnels soon enough so as 
to have your rock out in sufficient time to provide for 
your cement plant, couldn’t you? Don’t you very often 
construct your tunnels before you build your railroad, 
as a matter of fact, so as to co-ordinate your work? 

A. Assuming that you could have the material out 
there, if you did pile it up there, you would have to 
pick it up again and elevate it up to where you mixed 
the mortar, and deliver it to the dam. 

Q. And do you mean to say, Mr. Kyle, that if the 
railroad were not there, you would waste all this ma- 
terial from the tunnel, and then go and quarry some more 
out at another point, and run it down into the dam? 

A. Well, it would be just a matter of expense, 
whether it would be cheaper to lift that up or take it 
out of the hillside higher up; whichever was cheaper. 
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@. And as to the furnishing of rock with sufficient 
speed, certainly the rock could be furnished from that 
tunnel with sufficient speed to supply any demand of 
energy that has been shown there up to the present time, 
couldn’t it? 

A. Well, nothing has been done there in that line 
at all as far as that goes. 

Q. Isn’t there a $14,000 structure that they have 
been working on continuously for the last four and a 
half or five years? 

A. No, I don’t think they have been working on 
any structure. 

I have seen that pile of rock there in the river. I 
do not consider that part of adam. I don’t think it was 
intended for one. I was not misled by it. I would not 
consider the pile of rock as worth $14,000. 

Q. If you were constructing a structure of this 
kind, Mr. Kyle, and work like that was turned in to you 
for $14,000 worth, what would you think? Would you 
think you were getting your moneys worth? 

A. If I simply got the pile of rock, I would think 
I was being stuck. 

@. Would vou say there has been continuous work 
done on that since December 8, 1908, to the present 
time ? 

A. Qh, I think probably there have been men there 
on the work all the time. I always understood that they 
were just simply cleaning off the rocks there for the 
foundation of the dam. 
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Q. For five years and a half that they have been 
doing that work all the time? 

A. Well, they have had a few men there—one or 
two men. 

Q. Would you consider it reasonable work to take 
five years and a half to clean off the rock to construct a 
dam at that point? 

A. Well, if one or two men do it, they cannot do 
very much in a day, you know. It takes a good while 
to do it. 

Q. You wouldn’t think they were working in very 
good faith if they only employed one or two men to do 
that work, to construct a dam, and continued them there 
for five years and a half, would you? 

A. Well, I don’t know how to answer that ques- 
tion. It would depend on circumstances. 

Q. You were just referring to Exhibit 17. I will 
now show you Defendant’s Exhibit 28, and ask you if 
that, in your opinion, shows reasonable diligence in four 
years and a half work of that kind—the difference be- 
tween those photographs? 

A. Well, it just depends on the object of what they 
are working for. 

Q. If you were just working to attempt to hold a 
dam site, why, you think it would be reasonable? 

A. I don’t think— 

Q. But if you were really working to construct a 
dam, you would think it was unreasonable? 

A. I don’t think it is necessary to build a dam to 
hold the site in the first place. 
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Q. What? 
A. I wouldn’t say it was necessary to build the dam 
actually to hold the rights, probably. 


REDIRECT EXAMINATION. 


I was engineer in charge of the construction of the 
Oregon ‘Trunk Railroad and had the problem confront- 
ing me of going up to such a height as to admit of build- 
ing a 60-foot dam. We decided to raise the road to the 
height that we thought would make us safe for any 
possible high water there might be there. 


RECROSS EXAMINATION. 


We figured together with the predecessors in interest 
of the plaintiff as to the location of our line. 

Q. If you had gone to them, and your line was 6414 
or 65 feet above low water flow at the time, and they, 
looking at those maps and understanding that that was 
64 or 65 feet above low water, said it was sufficient, you 
would have considered it was sufficient, wouldn’t you, 
and that they would look after the flood water? 

A. No, sir. 

Q. Not even if they said it was for their purpose, 
and that they would look after the flood waters? 

A. If I were going to build a dam there, I would 
build it higher than that surely. 

Q. You wouldn’t take a chance on their own state- 
ment ? 

A. I wouldn’t take a chance on it. If I were re- 
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sponsible for the damages, I wouldn’t take the chance, 


no, sir. 


WALTER S. MARTIN, recalled for plaintiff, 
testified as follows: 


I heard Mr. Morrow’s testimony in regard to the 
meeting with me on the train between Salem and Port- 
land. I told Mr. Morrow, as well as I can recall, that 
we had concluded the purchase of the Sherar property. 

Mr. Wilson: At the time of this conversation on 
the Salem car? 

A. Yes. That we were the purchasers. I don’t 
remember the exact words. 

Q. Now, I would like for you to tell the court 
what Mr. Morrow said to you, if anything, about his 
agreement with the Sherar Estate representatives. 

A. To the best of my recollection, Mr. Morrow 
didn’t tell me of any arrangement that he had made 
with the executors of the Sherar’s Estate. 

Q. Any of the representatives of the estate at all? 

A. Or any of the representatives. 

Q. Did he say anything to you about having any 
talk with Mr. Grimes or Mr. Huntington in regard to 
that matter? 

A. He did not, as far as I can recollect. 

Q. He states in his testimony that he outlined this 
agreement to you, and that you said that the agreement 
was entirely satisfactory to you. Now, what is the fact 
in that regard? 


500 Eastern Oregon Land Company 
(Testimony of Walter S. Martin) 


A. Mr. Morrow, to the best of my recollection, did 
not refer to any arrangement or agreement that he had 
with the Sherar Estate, or their representatives, and did 
not outline to me any agreement that he had with them. 

Q. Dhid you say to him that this agreement was sat- 
isfactory to you? 

A. I did not. 

Q. Asa matter of fact, Mr. Martin, if he had told 
you what he testifies on the stand he did tell you that 
occurred between himself and the representatives of the 
Sherar Estate, would that have been satisfactory to 
you? 

A. It would not. 

Q. Now, do you recollect whether Mr. Morrow ever 
said anything to you about agreeing to pay $1000? 

A. I never heard of this agreement, as having been 
passed up to me and being agreed to by me, until the 
time that the injunction was apphed for and I was asked 
to make an affidavit in response to an affidavit that was 
made by Mr. Morrow. 

I got the information from you by wire and by letter. 
This was the first information I had that the Deschutes 
Railroad Company claimed that they had communicated 
to me the terms of an agreement made with the Sherar 
representatives, and that I had consented to the terms 
which have been referred to by Mr. Morrow as $1000 
for the right of way, and such a right of way as he 
referred to. 

Q. Mr. Morrow says he remembers particularly 
about this $1000 feature because of some little talk about 
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their paying John Wilcox some money. Do you re- 
member anything about it? 

A. I testified the other day about the questions 
that involved John Wilcox. I had given them the right 
of way at the mouth of the river over the company’s 
lands, which I believe covered the larger part of nine 
miles, and which was quite a valuable right of way as 
compared with what they were paying in the neighbor- 
hood. J was anxious there, for the protection of the 
dam site near the mouth of the river, to have them go 
at what was a very considerable height, and a very great 
deal of difficulty, on account of the fact that they had 
to turn in from the Columbia River on a switch that was 
almost a switchback, and we were in litigation with 
Moody over a contract covering those lands, which made 
it somewhat embarrassing. I knew that they had gone 
to Moody to ask him, as far as his interest in the prop- 
erty was concerned coming through this contract which 
he claimed was in effect, and which we claimed we had 
rescinded, and I didn’t want to complicate the situation 
in regard to the litigation that we were having with 
Moody, and I recognized the difficulties of the railroad’s 
location there, and I gave them this right of way, with- 
out any cost to them of any kind, as far as J remember. 
When I had done so—I know John Wilcox, and he has 
been in the real estate business here, though never in our 
employ, and I asked Mr. Morrow, as a mere gratuity 
to John Wilcox, to give him $500. You heard what Mr. 
Morrow testified to the other day, that it was quite im- 
possible for the railroad company to give a donation 
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under those circumstances. They apparently could ac- 
cept them, but they could not give them. However, 
when the question came up finally, I asked Balfour, 
Guthrie & Company, who were delivering the deeds to 
the Deschutes Railroad Company, to take it up with 
them. ‘They declined, and I dropped the matter. 

Q. Did that have anything to do with any talk you 
ever had with Mr. Morrow regarding the location of 
the road over the Sherar property ? 

A. It had nothing in the world to do with that, 
except Mr. Morrow said, when I told him we had com- 
pleted the purchase of this property, or were prospective 
purchasers of it, that he hoped we would be able to 
arrange the right of way at the Sherar property as 
amicably as we had at the mouth of the river, and I said 
I hoped we would. 

Q. I mean the talk about John Wilcox, did it have 
anything to do with the Sherar Estate? 

A. Nothing to do with the Sherar Estate in any 
way at all. 


CROSS EXAMINATION. 


Q. Mr. Martin, when did Mr. Mackenzie, of Bal- 
four, Guthrie & Company, advise you of these floating 
rumors that he testified to on the stand that he had 
heard as to Mr. Morrow’s understanding that he had 
an agreement with you to go upon the Jand and con- 
struct the railroad? 

A. I have gone through the correspondence ad- 
dressed to my office by Balfour, Guthrie & Co. from 
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here. I have communicated with my office in San Fran- 
cisco, and asked them to examine the files of any cor- 
respondence covering the period from the first of Au- 
gust, 1909, until the 30th of April, 1910, to see if there 
was any letter from Balfour, Guthrie & Co. or Mr. 
Mackenzie, or Mr. Morrow, or the O.-W. R. & N. Com- 
pany, or anybody else in question, in which any sug- 
gestion was made that such a statement was being cir- 
culated, and I know from my own examination of the 
files here, and I have been advised from San Francisco 
that they find nothing referring to that from anybody, 
from any source, until this letter from Mr. Minor. 

Q. Mr. Mackenzie testified on the stand that he did 
not write you a letter, but that he, on your next visit to 
Portland, communicated it to you, and discussed the 
matter with you. Now, when was that? 

A. My next visit to Portland, as far as I can re- 
member, is the visit I paid in March, immediately after 
I got the J. G. White report, and I came to communicate 
with Mr. Morrow as to what that report stated as to the 
power possibilities of Sherar’s Bridge. 

Q. Is it a fact, Mr. Martin, that you were not in 
Portland from the 27th day of August, 1909, until the 
30th day or this date in March that you have just given? 

m. No. 

Q@. Well, what dates were you here in Portland 
after the 27th day of August, 1909, and up to March, 
1910? 

A. Iwas here—I cannot tell vou exactly how long 
—in December. 
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Q. Were you here at all between August 27th and 
December? 

A. No, as far as I recollect, I was not. 

Q. You were here, as a matter of fact, on the 27th 
of August, 1909, were you not, Mr. Martin? 

A. No, I was not. 

Q. When did you leave Portland? 

A. I left here on the 25th or 26th; I think on 
the 26th. 

Q. Of August? 

A. Of August. 

Q. And do you mean to say, Mr. Martin, that you 
did not know that Mr. Morrow was claiming that he 
had your consent to go upon that land? 

A. I did not. 

Q. Where did you get the information, Mr. Martin, 
to instruct Mr. Whistler to go to Mr. Boschke to get the 
height of this dam? 

A. As soon as we had concluded the arrangements 
for the purchase of this property, the first thing I did 
was to examine the situation with regard to the proposed 
railroad locations. First of all, I wanted to know what 
the railroads proposed to do; and secondly, I wanted to 
know what effect it had on a possible power develop- 
ment at Sherar’s Bridge. So I immediately had Mr. 
Whistler undertake this matter. I believe, as well as 
Tt remember, there was some delay in his getting the maps 
and getting the information. 

Q. ‘That was in September, 1909, was it not, that 
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you arranged with Mr. Whistler to go and get this in- 
formation and determine that height? 

A. Iam not sure but what it was before I left here 
in August that I told him, or endeavored to have him 
make arrangements with Mr. Boschke. I am not quite 
sure about that. But in September he was definitely 
instructed to go. 

Q. And he did go? 

A. He did go. 

Q. And he made a report to Balfour, Guthrie & 
Company, or to you in care of Balfour, Guthrie & Com- 
pany, on October 6, 1909, transmitting these maps and 
the profiles, and telling you that he did not think the 
line was over 60 feet? Isn’t that the fact? 

A. I don’t remember the exact words of his re- 
port; but it was, as I remember it, that after some delay 
he had been able to get a profile and a location map; 
that in going over the matter with Mr. Boschke, Mr. 
Boschke was not able to tell him what the water grade 
was, and he could not therefore say what the difference 
between the railroad location and the water was. 

Q. But in that report of October 6th, he said, 
“From data in my possession, I do not think the line 


> 


is over 60 feet above low water,” and that in order to 
determine that fact a man will have to go upon the 
ground and determine, didn’t he? 

A. He may have said that. Isn’t the report in 
evidence? 

Q. Yes. You had that information? 


A. Yes. 
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Q. You never made any objection or protest to 
the railroad company until March, 1910, March or 
April? 

A. I didn’t, no. I followed that up by employing 
J. G. White to examine the situation. I do not believe 
Mr. Whistler’s report was a definite one, was it, Mr. 
Wilson? 

Q. It is very definite. It is in evidence. 

A. But did he have the water level from Mr. 
Boschke? 

Q. No, he said he had data in his possession, from 
which he says he thinks the elevation of the road is not 
over 60 feet above low water. 

A. It was not very dependable, was it? 

Q. He said in order for you to determine that fact, 
it would be necessary to go upon the ground, didn’t he? 

A. I think he did. A man should be sent to the 
ground, yes. 

Q. Did you send any man upon the ground to de- 
termine that fact? 

A. J think a man did go up there and actually run 
a survey. 

Q. And when was that, Mr. Martin? 

A. I cannot tell you. 

It appears from the map to have been made in Sep- 
tember, 1910, a year later, and after this suit was com- 
menced. 

Q. Now, did you send anybody onto the ground 
in response to Mr. Whistler’s recommendation that 


somebody go upon the ground? 
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A. I was under the impression, Mr. Wilson, that 
that map was the result of a survey, but I was mistaken 
in the matter. 

We have Mr. Hammett’s map made after January, 
1910. We were negotiating with J. G. White to get 
a man out there some time before he came. 

Q. Mr. White’s testimony is to the effect that he 
was employed about January 10, 1910. 

A. He is perfectly correct. 

Q. And that was considerably subsequent to this 
time ? 

A. No, we tried to make arrangements to get some 
one out here a good deal preceding that, but we could 
not get any engineer from J. G. White; and when the 
engineer came he actually arrived in Portland January 
10, and went out to the Deschutes. 

Q. When you were up here in December, 1909, 
which I understand was the next visit after August 27, 
1909, when you were in Portland did Mr. Mackenzie 
tell you of the understanding which Mr. Morrow claimed 
to have? 

A. As I testified, I never heard that the Deschutes 
Railroad Company was claiming that I had agreed to 
give them a right of way through these premises, in 
conformity with the statement that has been made as 
to the understanding that Mr. Morrow and Mr. Grimes 
had, until this question came up in connection with my 
affidavit. 

Q. Did you understand that the Deschutes Rail- 
road Company was claiming, in December, 1909, that 
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it had gone up there and was constructing its line by 
your consent and authority ? 

AS I didmat, 

Q. Didn’t Mr. Mackenzie communicate that fact? 

A. He did not. 

Q. Didn’t he send you a copy of that letter of Mr. 
Huntington to him of August 27, 1909? 

A. August 27th? 

Q. Yes. 

A. I never saw that letter until I saw it in Mr. 
Huntington’s letter book the other day. 

Q. Mr. Mackenzie was looking after your interests 
in this territory ? 

A. Balfour, Guthrie & Company. Mr. Mackenzie 
is connected with the firm. 

Q. Mr. Mackenzie is in charge of that part of the 
Balfour, Guthrie & Company work is he not? 

A. I don’t know the internal economy of Balfour, 
Guthrie & Co. Mr. Mackenzie is the man I generally 
saw. 

@. He has been for a number of years looking after 
your interests in this territory ? 

A. Balfour, Guthrie & Company are our agents. 

Q. I mean, as employed by Balfour, Guthrie? 

A. I don’t know how they apportion their work 
there. Mr. Mackenzie is the man I generally talked to. 

Q. You didn’t get any information at all from the 
railroad company that induced you to employ Whistler, 
and tell Whistler to go to Mr. Boschke? Is that cor- 
meet! 
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A. I employed Mr. Whistler after we had taken 
these contracts to buy the property, for the purpose of 
determining first of all—Mr. Whistler’s first employ- 
ment was to go and see Mr. Boschke, and get such in- 
formation from Mr. Boschke as to their proposed plans 
as he could get, and then to advise us of that; and I 
think that his next employment—or whether he was 
emploved to do that or not, I don’t know, but the next 
employment was, the next matter was, to determine 
what the effect of the railroad’s proposed plan was on 
proposed power development at Sherar’s Bridge. 

Q. Mr. Whistler’s testimony is to the effect that 
he received from you, or from the Eastern Oregon Land 
Company, information that if he went to Mr. Boschke 
he could secure such data. Now, where did you get 
the information that Mr. Boschke would give it? 

A. As I tell you, I am not quite sure, but I think 
before I left here in August that I spoke to the rail- 
road people about that matter, and if I communicated 
that to Mr. Whistler, it was on the basis of what they 
told me, that Mr. Whistler could go there and get the 
information. 

Q. The railroad company was willing and offered 
at all times to give you anything they had? 

A. They offered to give me information, yes. 

Q. Full information, whatever they had? 

A. It was a question. Can you tell us what you 
propose to do when you get to Sherar’s Bridge? 

Q. You were on perfectly good terms there? You 
were dealing with regard to the lower site, and they had 
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given you all the information they had, and they were 
doing the same in regard to this? 

A. There was no question at the lower site of any- 
thing at all. We told them at the lower site what we 
would do. I have explained why I was anxious to have 
it done at the lower site. This is an entirely different 
proposition. 

Q. They offered, however, to give you whatever 
information they had? 

_ A. They offered to give us the information to in- 
dicate what their proposed location was. That is all we 
asked them for. 

Q. And they did, and that was transmitted to you 
on October 6th? 

A. Some time in October. 

Q. Now, Mr. Martin, you filed a similar suit to 
this against the Oregon Trunk Railroad, didn’t you? 

A. We filed suit against the Oregon Trunk Rail- 
road, yes. I think—weren’t they joined, the two com- 
panies? 

Q. Now, in both of these suits your complaint was 
to the effect that those lines interfered with your build- 
ing over 60 feet? Isn’t that correct? 

A. I don’t remember the terms of the complaint. 

Q. Well, wasn’t that your contention—that these 
lines prevented you from going higher than sixty feet, 
and that you wanted to go to 105 feet? 

A. I would have to look at the complaint to be 
able to answer that. 
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Q. That was your contention at that time, wasn’t 
it, Mr. Martin? 

A. I will take your word for it, if you say it was so. 

Q. That is what the complaint says, and I have 
offered one of them in evidence. I think that is all. I 
would like, however, to get the complaint in the case 
of the Eastern Oregon Land Company v. 


Mr. Minor: It is admitted, Mr. Wilson, so far as 
that is concerned, it is admitted that the complaints in 
the two cases are very similar. It is not against the 
Oregon Trunk at all. It is against a man named 
Griffin. I wrote both complaints. I didn’t get Mr. 
Martin to verify either of them. I prepared them from 
such information as I had at the time. 

The commencement of these suits was authorized by 
the Eastern Oregon Land Company. 


J.R. THOMPSON, recalled on behalf of plaintiff, 
testified as follows: 


There is a deposit of sand at the mouth of White 
River, and on the Deschutes River opposite the mouth 
of White River. There are unlimited quantities of sand 
and gravel to be obtained. This sand and gravel was 
used in the construction of the dam and power house 
of the Wasco Warehouse & Milling Company’s plant 
on White River. 

I heard the testimony of Mr. Kelley on behalf of 
defendant in this suit, and have examined the siphon 
plan for caring for the flood waters at this dam. The 


512 Eastern Oregon Land Company 
(Testimony of J. R. Thompson) 


siphon as provided in the plan of Mr. Kelley is not 
sealed at the bottom, and you could not force enough 
water through it to seal it at the bottom. As an ex- 
ample, if the backwater, or the water going over the 
crest were five feet high, which would come up to the 
top, that would discharge about 35 or 36 second feet 
per foot width over one foot wide of spillway, and at 
the bottom 34 feet. At the end of the siphon this water 
would have a theoretical velocity of say 48 feet per 
second, which would make the thickness of the water 
there less than one foot, that is, the sheet of water at 
the foot of the siphon would be diminished to one foot 
in depth on the face of the dam. 

I have been connected with plants where draft tubes 
were used on water-wheels. When the lower end of 
the draft tube becomes unsealed by the receding of the 
water at the lower end, the wheel would lose its power 
by reason of the discharge of the water through the 
wheel being checked, that is, it would lose its suction. 
In the case of Mr. Kelley’s siphon plan, the effect would 
be the same, only more so because it is entirely open 
to the air, and just full to the crest going over. This 
sheet of water would be only one foot deep—less than 
one foot in depth—unless it were made very rough or 
something of that sort at the end of his siphon. If cor- 
rugation should be put on, or obstructions to spread the 
flow in the siphon channel, that would perhaps make 
a perfect vacuum, but by reason of friction it would 
decrease the efficiency of the apparatus. I do not re- 
gard the Kelley plan of siphon as practical to take care 
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of flood waters on a dam at this location from an op- 
erating standpoint. It would mean enormous expense 
for gates and maintenance, expense at certain times in 
the year in keeping those racks clear. At White River, 
where I am somewhat familiar with the operating con- 
ditions, they have quite a lot of ice coming down, and 
they would have to work with those, keeping the racks 
clear, as holes large enough to permit the passage of 
ice would allow brush or trees or other debris to enter 


the siphons. 


CROSS EXAMINATION. 


I heard Mr. Dater’s testimony as to the successful 


operation of these siphons on the New York Barge 
Canal. I also know from publications that these siphons 
are used on the barge canal, but they are at that time 
when the barge canal is in operation. 'The barge canal 
is not used when it is frozen over in a solid cake. These 
siphons are well below the frozen line of ice, and have 
not broken ice to contend with. 

Q. All you have to do is to put the intake of your 
siphon below the ordinary level of ice, and it won’t be 
bothered in that way, will it? 

A. It might be if you had a stream in the East, 
the ice solid—cake of ice frozen solid, and remains there 
all winter, except right in the early stages, when it is 
thin ice, which is in small particles. In this country, 
coming down the White River—I am speaking from 
seeing it—we have what we call mush ice, which is loggy, 
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full of water, and floats very low on the surface. On 
the racks at White River they have a hard time, owing 
to the locality and the number of people to be obtained 
there, to keep that plant open. In fact, the plant has 
been shut down by ice conditions at that point. On a 
big plant lke the Deschutes, that ice could be allowed 
to go through the water-wheels of the plant without 
serious or any danger to them, but for racks sufficiently 
close together, with iron bars, to keep that ice out, or 
keep brush and trees out, would keep that ice on the 
outside. 

Q. You think that is an insurmountable difficulty 
in this case? 

A. Qh, no. It means a lot of men with rakes and 
pikes. 

Q. I understand your only contention is about this 
particular plan of Kelley’s; that you admit a siphon 
arrangement, or the siphon principle, can be used to 
take care of this flood water at that point? Is that 
correct? 

A. Qh, there is no doubt of that. 

Q. And it would take care of the flood water with- 
in the limitation of space that they have? 

A. I think so. I think it is just a mere matter of 
design. 


REDIRECT EXAMINATION. 


Q. Ifa siphon plan were devised adequate to take 
care of it, would it be necessary to extend that down 
to the water:below so as to seal the outlets? 
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A. They would have to seal the water at a height, 
the differential height of 32 feet. ‘There would be noth- 
ing gained by extending it below if they were sealed. 
It would mean that additional construction at that point 
to seal the draft-tube, and the water coming up higher 
than the end of the draft-tube to seal it. It would mean 
considerable construction. 

Q. It would be necessary to form a pond in which 
the ends of the siphon would be? 

A. Make a water seal to create a vacuum. 

Q. What height would the water have to rise before 
the siphon would become effective, even under those cir- 
cumstances? 

A. It would take perhaps two or three feet above 
the top of the “U” there to expel the air. 

Q. That is five feet high? 

Xe XY C5. 

Q. It would require six or seven feet? 


A. Yes. 


Mr. Wilson: You don’t mean six or seven feet over 
the 60-foot elevation? 


A. I think it would. That would be my opinion. 


Mr. Wilson: You have never seen one of those in 
operation? 


A. No, not a large one. 


Mr. Wilson: You don’t know from practice what 
the water does actually in the circumstances? 


A. The only siphons I have ever seen like this are 
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ether siphons in a chemical laboratory. That has a very 
small tube, not an eight of an inch in diameter, and it 
is very hard to get it to operate. 


E. S. ROBE, a witness on behalf of defendant, testi- 


fied as follows: 


Where do you reside? 

611 East 9th Street, Portland. 

What is your position? 

Auditor Portland Hotel. 

How long have you held that position? 


Slightly over three years. 


OFOP OPO 


As such auditor, are you the custodian of the 
records of the Portland Hotel, and have you them in 
your possession? 

A. Yes, sir. 

Q. There was served upon you this morning, Mr. 
Robe, a subpoena duces tecum, to bring with you the 
records of the Portland Hotel showing the dates between 
August 25, 1909, and December 1, 1909, at which Mr. 
Walter S. Martin was registered at the Portland Hotel. 
Have you such records? 

A. Ihave. 

Q. Will you produce them? (Witness produces 
book.) 

Q. On what date was Mr. Martin registered be- 
tween those dates? 

A. The first record that I find between those 
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dates was, he registered August 9th, August 20th, and 
October 7th. 

Q. August 20th. How long did he remain at the 
Portland Hotel according to the record? 

A. On August 20th, according to the records, he 
arrived on the 20th, departed on the 26th. 

Q. Now, on October 7th, what dates was he there 
then ? 

A. October 7th to the 9th. 

Q. Have you the register of the Portland Hotel of 
October 7th? 

A. I have. 


Mr. Wilson: Will you admit that is his signature, 
which I think there will be no doubt about. 

Mr. Walter S. Martin says that that is his signature 
on the register of the Portland Hotel on October 7, 
1909, and in view of that admission, I won’t put the 
record in evidence. 

Excused. 


B. F. LAUGHLIN, testified by deposition on be- 
half of plaintiff as follows: 


My name is B. F’. Laughlin, age sixty-three, residence 
Portland at the present time. 

I am acquainted with the property situated in sec- 
tions 27, 34, and 35, township 3 south, range 14 east 
of the Willamette Meridian, and lot 2 of section 3 and 
other parts of section 3, and sections 8, 9 and 10, in town- 
ship 4 south, range 14 east of the Willamette Meridian, 
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commonly known as the Sherar Bridge property, and 
have known it for forty years. I held an option on it 
for four years. The option was taken in the name of 
J. C. Hostettler under my instructions for a water 
power proposition. There had been no surveys for rail- 
roads made over the property at the time I acquired 
the option. I think the Deschutes Railroad Company 
made its first survey in the fall of 1908. My reason 
for thinking so is that the matter of right of way up the 
Deschutes came up to me early in 1909. I had a con- 
versation with J. P. O’Brien, an officer of the Deschutes 
Railroad Company, in regard to building a railroad over 
this property, which conversation I think took place 
in the latter part of February or first part of March, 
1909. I was going to San Francisco with the view of 
consolidating the lower river and the upper river power, 
and they wanted to get the right of way on the lower 
river settled if possible. It was in regard to that that 
I was taking the matter up with the interested people 
in San Francisco and seeing if I could adjust matters so 
that they could run a water grade at the lower river on 
the land of Moody and the Eastern Oregon Land Com- 
pany. In that conversation Mr. O’Brien said he wanted 
me to get all the interested people to agree upon a price 
for a right of way on the river there, and at the same 
time guaranteed to protect the Sherar property to the 
fullest extent that it was possible. He called Mr. 
Boschke in and asked him about how they had run their 
grade on the river, and he said they had run it right 
along—a few feet from water. He told Mr. Boschke 
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he would have to go back and re-run the line and save 
every foot of power for the Sherar property that could 
be saved. ‘That they had examined the property with 
their engineer and that they might have to buy it before 
they got through but to save every foot it was possible 
to save. Mr. Boschke remonstrated, said he would have 
to go back twelve miles. Well, he told him it didn’t 
make any difference how far he had to go back, he must 
do it. 

Q. What, if anything, was said in that conversation 
about compensation for the right of way? 

A. They said they would have to pay the damages 
and if they had destroyed the property, they would have 
to buy the property. 

Q. Did Mr. O’Brien say in that interview anything 
about knowing the value of the property for water power 
purposes? 

A. He said they had examined it for that purpose. 

Q. What did you say about what should be paid 
for the property, for right of way over the property 
for a railroad? 

A. I said I should expect pay according to the 
amount of damages, whatever the height that the road 
run. There was no amount stated. 

I couldn’t say at whose instant that interview was 
brought about, but it was taken up mutually to try to 
get the matter settled on the right of way below. At 
the conference in San Francisco the object was to con- 
solidate all those properties together, which fact I told 
Mr. O’Brien. 
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Along, I think, in the fall of 1909, Mr. Morrow of 
the Deschutes Railroad Company called me up several 
times and wanted to get the right of way. I told him 
that as the matter stood at that time there was a buy- 
ing privilege out on it and that I could not give him 
a right of way, and the Sherar’s could not give him a 
right of way, but I thought the Eastern Oregon Land 
Company would be in shape im a short time so they 
could deal directly with them upon the title for the 
right of way. There was no proposition made to me to 
buy the right of way over the property, nor any sum 
set or fixed or offered to me for the right of way. 

Q. Was the amount to be paid ever discussed ex- 
cept in this interview with Mr. O’Brien? 

A. None. It wasn’t discussed then. 

Q. Mr. Laughlin, what, if anything, did you do 
so far as giving the Deschutes Railroad Company the 
right to go and build a railroad over that property ? 

A. I didn’t give them any. 

Q. Was any application ever made to you for right 
to go on that property and build a railroad over it? 

A. No; no application more than Mr. Morrow 
asked me if we could settle the right of way on there 
and I told him we could not, wasn’t in a position to do so. 

I do not know personally whether they relocated the 
line as I was not over the ground afterwards. I know 
it in other ways but I never talked with Mr, O’Brien 
about it after the time I speak of when he told me he 
would have it changed. In talking with Mr. Morrow 
nothing was said about the location having been changed. 
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Q. What did you know about their constructing 
the railroad over that property? 

A. AIl I know about it is from hearsay. I don’t 
know anything myself, because I have never been on 
the ground. 

The Eosteller option was afterwards assigned to me 
by the paper now produced. 


Said paper was offered in evidence, being objected 
to by defendant as irrelevant and immaterial. It was 
agreed that a copy should be substituted for the original 
and the same was received in evidence as Plaintiff’s E:x- 
hibit 1. 

I finally transferred my option to the Eastern Ore- 
gon Land Company by a writing, I think in December, 
1909. There was an agreement made prior to that time 
in August. The papers now produced, dated August 
5th and 6th, 1909, are the papers by which I first agreed 
to transfer said property to the HMastern Oregon Land 
Company. 


Said papers were offered in evidence and marked 
Plaintiff's Exhibits 2 and 3, being objected to by de- 
fendant on the ground that no proper foundation had 
been laid for the original option and that said documents 
tendered were irrelevant and immaterial. It was con- 
sented that copies might be substituted. 


Mr. Spencer: Was this Exhibit 2 executed by the 
Eastern Oregon Land Company after or prior to the 
date that vou subscribed to it, do vou remember? 
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A. I think it was executed on the next day, on 
the 6th; I think so. I was not present when it was ex- 
ecuted or acknowledged by the Eastern Oregon Land 
Company. 

The paper now shown to me bears my signature. 


Said paper was offered in evidence, being objected 
to by defendant as irrelevant and nmmaterial and on 
the ground that no foundation was laid or proof made 
of the original struments referred to, and for the fur- 
ther reason that the complaint or amended complaint 
do not state facts sufficient to constitute a cause of suit. 
Same was received and marked Plaintiff’s Exhibit 4, 
and leave was given to substitute a copy. 

The paper now shown me bears my signature. 


The paper referred to was offered in evidence and 
marked Plaintiff’s Exhibit 5, being objected to as 
irrelevant and immaterial, and on the ground that it was 
not responsive to any issue in this case, and that the 
complaint and amended complaint do not state facts 
sufficient to constitute a cause of action. Leave was 
given to substitute a copy. 

After I had this conversation with Mr. O’Brien in 
February or March, 1909, I went to San Francisco. I 
told Mr. O’Brien that we were meeting there to con- 
solidate the lower properties and the Sherar property 
into one ownership. He asked me if I would try and 
arrange so that they could get a right of way on the 
water grade on the lower river. I communicated to Mr. 
Martin of the Eastern Oregon Land Company the con- 
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versation that I had with Mr. O’Brien when I went to 
San Francisco, after we thought we had come together. 
But our agreement was subject to one man’s approval 
that had to be got in Oregon and consequently we could 
not do anything in that meeting. I did not afterwards 
communicate with Mr. O’Brien because Mr. Moody, the 
Oregon party, did not accept the agreement, and I had 
no conversation with Mr. O’Brien after that time. In 
the conversation I did have with Mr. O’Brien I told him 
nothing in regard to developing the power on the Des- 
schutes that I remember except that we expected to 
develop and for him to protect it as far as he could and 
pay for whatever he did. He said that they would do 
that. I think I had only one direct conversation with 
Mr. Morrow afterwards. I had one or two over the 
‘phone. In the conversation I had with Mr. Morrow, 
the one in November [| think, I told him to wait until 
it was settled by the Eastern Oregon Land Company 
whether they took it. If they didn’t take it, then Mr. 
Grimes and the Sherar heirs and myself would get to- 
gether and talk with him but up until that was done I 
was not at liberty. Nothing was said about what we 
would charge for a right of way nor as to what the rail- 
road company would pay. Nothing was said in that 
conversation in regard to Mr. Morrow having had any 
interviews with Mr. Martin about the matter. I don’t 
think he had had any interview with Mr. Martin at that 
time. No mention was made of any conversation which 
he said he had had with Mr. Martin. 

The conversation had with Mr. Morrow over the 
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*phone occurred in November, 1909, before the conversa- 
tion had with him face to face. I refused to negotiate 
at all at that time, because it was just on the eve of 
the transfer, which was on December first. I told Mr. 
Morrow I presumed the Eastern Oregon Land Com- 
pany would take the plant over. If anything happened 
that it didn’t, why, then it would be a matter for the 
Sherar heirs and myself to adjust, but in the meantime 
I did not want to do anything until I got through with 
them. He made me no offer and he did not ask me to 
make him any offer. I would not say whether in any 
of these conversations Mr. Morrow told me that the 
railroad had relocated its right of way nor about the 
railroad company being already engaged in building its 
line. He didn’t say anything about that at all. The 
conversations were at his instance because I suppose he 
wanted to get the right of way. The Sherar heirs had 
their interests in the property. Welch and McCornack 
held some contested rights in the name of the Interior 
Development Company. Mr. Welch represented to me 
that he had some interviews with Mr. O’Brien. Mr. 
Welch and I were at that time negotiating together, ex- 
pecting to join together in the enterprise. It was agreed 
between Mr. Welch and me that he should take up 
negotiations for the property with Mr. O’Brien and he 
communicated to me the results as they went along. He 
told me Mr. O’Brien said they would send their engineer 
there to examine the property, and that they did send 
him there and examined it. 

In these negotiations which I had with Mr. O’Brien 
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and Mr. Morrow, nothing was said as to permission 
having been given to the railroad company to go up 
on the ground and build its railroad over it, nor as to 
what the railroad company had agreed it would pay to 
the Sherar heirs or to the EKastern Oregon Land Com- 
pany for right of way over the property. 

Q. It is claimed by the Railroad Company in their 
Answer that they had an agreement by which they 
were to pay a thousand dollars for a right of way over 
that property. Did you ever hear of that? 

A. I did not. That was never mentioned to me by 
Mr. O’Brien or Mr. Morrow. 


CROSS EXAMINATION. 


In April, 1909, at the time of the assignment of the 
option from J. C. Hostetler to me, Complainant’s Ex- 
hibit 1, some of the land was in controversy between the 
Interior Development Company and the Sherar heirs. 
The Interior Development Company was what was 
known as the Welch interests and the McCornack in- 
terests. When I first was interested in the property was 
when the Hostetler option was taken. The first writing 
I had in regard to the land was when the Hostetler 
assignment was taken. It was the first time I wanted to 
dispose of the property and to make a contract on it, 
and that was the object of this assignment, so that I 
could make the contract direct with the purchaser. 
Hostetler was buying property from Sherar and he was 
the man [ got to buy it because he could do better than 
anyone else. 
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I called on Mr. O’Brien prior to the date of the 
assignment of the Hostetler option to me. I fix the 
date as February or March, 1909, because I went to 
San Francisco about that time. I could not give the 
exact date. I went to San Francisco before I got the 
assignment of the option. At the time I called on Mr. 
O’Brien the Deschutes Railroad Company was located 
practically down on the water grade. I had not been 
up there. There was a projected power site down near 
the mouth of the Deschutes River and another one here, 
that is in controversy in this litigation, and my ambition 
was to eliminate the one at the mouth of the river and 
have the interests down there co-operate with me in 
the installation of a power site at this location up near 
Sherar’s Bridge. My conversation with Mr. O’Brien 
was to accomplish that purpose to the best extent pos- 
sible. I did not make any inducement to Mr. O’Brien 
to raise the elevation of the line at this proposed power 
site at Sherar Bridge. I suggested they had better go 
as high as they could because their damages would be 
larger in proportion to the closer the water they ran. 

Q. And he immediately coincided with you right 
away and said he would elevate the tracks to whatever 
elevation you wanted, I suppose, did he? 

A. No, sir, he didn’t. He called Mr. Boschke in 
and told him to elevate it as much as he could. 

Q. Was that to make a survey and see where he 
could locate and elevate it, or was that— 

A. (Interrupting) Positive instruction. 

Q. (Continuing)—just to throw the line away 
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from the water grade and throw the line up there on the 
cliffs? 

A. It was positive instruction. 

Q. Irrespective of cost, or anything else? 

A. Yes, sir. 

Q. You want to be understood here as saying in 
your deposition Mr. O’Brien agreed with you at that 
time and place that irrespective of cost? 

A. I want to say that he instructed Mr. Boschke 
that he must. There were no conditions in it and it 
didn’t make any difference. Mr. Boschke said he would 
have to go back twelve miles, and he said it didn’t make 
any difference how much he would have to go back, he 
must protect that water power to the best of his ability 
as much as he could. 

@. Yes; and if he did that, you made no induce- 
ment to him and there was to be no reciprocal considera- 
tion of any kind whatsoever? 

A. There was not, sir. 

I did not have any further conversation with Mr. 
O’Brien or conference with him after that day. I knew 
from hearsay that there was a line run to elevate the 
road there, and that they had re-run the line. 

Q. Isn’t it true that you told him that if he could 
run up there there would not be any substantial charge 
at all for the right of way? 

A. I did not. 

Q. Did you claim or pretend to represent the 
Sherar heirs? 


A. I pretended to represent my own interests, my 
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option on that property. It wasn’t up to a matter of 
pay for right of way at that time, the time that we were 
talking, at all. 

I don’t think they were working down on the grade 
near the water level. They had not been working any- 
where at that time that I know of, because they hadn’t 
got the nght of way down on the lower river. That was 
in the spring of 1909. 

@. You are sure they were not doing any work 
down there in the spring of 1909? 

A. Iam just this sure of it: That they wanted to 
get lower down on the river below, and for that reason 
I don’t suppose they were at work on it. I don’t think 
they had agreed upon the right of way at any particular 
point. 

Q. Did you represent to Mr. O’Brien that you 
could accomplish a deal to eliminate the power site at 
the mouth of the river and relieve him of the necessity 
of elevating his track down there? 

A. I told him that if we made this settlement that 
I would do my best to get that thing for a consideration 
through; that is, I mean a consideration that he would 
satisfy the Moodys and the Eastern Oregon Land in- 
terests, or the combined interests. 

Q. Why were vou interested in that if you were 
going to get the line elevated up there at the power site 
and at the same time get paid for the right of way 
besides ? 

A. If we got together we owned jointly above and 
below. At the time we were there, there was a contested 
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right on a part of this land here and we had been run- 
ning along and could not develop for the reason there 
was contested interests. The object of this was to get 
the Interior Department interested, all of us interested 
together and do away with that thing and let it go to 
title. That was the object of it; so that we could im- 
prove some place. 

That was taken up with Mr. O’Brien for the reason 
that he wanted the right of way through there, and he 
asked me to do this for him, as much as I could, which 
I agreed to do, because it was to my personal interest 
that we do compromise all of these. The contest re- 
ferred to was the contest over the Santa Fe scrip be- 
tween the Sherar heirs and the Interior Development 
Company. JI don’t think any height of dam was men- 
tioned by me. I don’t have any recollection about that. 
We had planned upon a sixty foot dam, 60 foot above 
mean low water. 

Q. Didn't you at that time agree that if they would 
elevate their line to a Jevel that would be sixty feet above 
low water, or permit the construction of a dam sixty feet 
high, that they might go ahead with their construction? 

A. No, sir, I did not. I said they could .go ahead 
with their construction at that time, provided they paid 
for it, at any height; if they wanted to pay for all the 
property they could go on water grade. 

I knew that they could go on there without our con- 
sent and if we could not agree they could condemn that 
right of way. 
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Q. You didn’t talk much about what they were 
to pay you at all, did you? 

“A. No sir, nothing at all as to what they were to 
pay me. 

Q. How did you happen to say they could go there 
if they would pay you what the stuff was worth? 

A. That came up with Mr. O’Brien himself. He 
told Boschke that they had examined that plant and if 
they damaged it they would have to pay for it entirely. 
They would have to buy the property, undeveloped water 
power privileges, dam site, and the whole thing. 

Q. That is what Mr. O’Brien said to Mr. Boschke, 
is it? 

A. Yes, sir, that is what he said to him. 

Q. And made no hesitation at all about exposing 
himself to you as far as money obligations were con- 
cerned if he didn’t raise his line of railroad? 

A. He was talking direct to Boschke at that time. 

Q. Well, right openly in your presence and hearing? 

A. Yes, sir. 

I would not say whether Mr. O’Brien sent for me 
or whether I asked the privilege of an interview with 
him or came down to see him, because I don’t remember. 
It might have been either way. The Sherar heirs were 
in the possession of the Sherar property while this option 
was outstanding. ‘There were buildmgs and improve- 
ments on some of the property involved in this option. 
Mr. Grimes’ wife is the adopted daughter of Sherar 
and his wife. She is one of the Sherar heirs and was at 
that time. I knew at the time the Hostetler option was 
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assigned to me, in April, 1909, about the infirmities in 
title to some of the land, that is, that the Sherar heirs 
did not have title to some of it, and at the time this option 
was taken I didn’t know that the dam site, Lot 3, was 
government land at that time, that the title was not in 
the Sherar heirs. I supposed it belonged in there. I 
knew afterwards, when the title was got from the state, 
and it should have been got before, to that lot three on 
the dam site. At the time of the assignment of the 
option, in April, 1909, I knew the condition of the title 
in there. I don’t know whether you would call it vacant 
government land or not. I knew that the title was at 
that time in the government. I say lot 3; I don’t know 
about that lot 3. Wherever the dam site was located, 
that is lot 2 in section 3, in the northwest quarter of the 
northeast quarter of section 3, township 4 south, range 
14 east. 

I knew at the time I took the assignment of the 
Hostetler option that the title to that lot was in the gov- 
ernment. I also knew that the same was true with re- 
spect to other portions of the land described in that 
assignment of the option, including the north half of the 
southwest quarter of section 35, township 3. 

Q. Now you executed this complainant’s exhibit 2 
on the 5th day of August, 1909, wherein you agree upon 
certain conditions to give title to certain parts of this 
property that is involved in this option to the Eastern 
Oregon Land Company for a certain consideration. Up 
to that time had you been paid any money by the East- 
ern Oregon Land Company? 
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A. No. 

@. At that time you didn’t receive any money, 
did you? 

mae NO: 

Up to the present time I have received twenty-three 
thousand dollars. That represents the purchase price 
to me for the whole property sold to the Eastern Oregon 
Land Company, except that there is twenty-seven thou- 
sand dollars yet to be paid. This also includes the con- 
sideration for the toll roads. ‘That is the purchase price 
of my option. They pay the Sherar heirs aside from 
that. My option and the consideration received covers 
certain water rights and all of the capital stock of 
Tilkenney Road & Bridge Company and of the Tygh 
and Grass Valley Road Company. Both of these are 
operated across the river there at the bridge. Simmons 
was a partner of mine in this enterprise and Hostetler 
was another party interested with me. The money that 
was paid to me had to be split by me with Simmons and 
Hostetler and the estate of J. W. French and E. O. 
McGoy. I am still interested in the outcome of this 
matter as to the payment I am yet to receive. The 
balance of $27,000 is to be paid either in bonds at the 
rate they are floated or cash. I cannot exact cash un- 
less they are disposed to pay it. The bond provision is 
not there to inflate the price at all, but is put there in 
place of $27,000 in cash. The bonds are to be delivered 
at whatever price they are floated. 

I did not go to San Francisco again after February 
or March, 1909. I had a conference here, however, with 
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Mr. Martin about the time Exhibit 2 was executed. It 
was in December, 1909. Some money was paid to me 
on the first day of December, 1909. ‘The conversation 
I had with Mr. Morrow of the Deschutes Railroad 
Company was prior to this. Mr. Morrow did not talk 
price to me at all nor I to him. He called me up at my 
home and wanted to get it and I told him I could not 
do it. It was a matter under this contract of a trade 
which was supposed to go through, I think on the 27th 
of November, and it didn’t close until the first of De- 
ecember, and that I could not do any business with him. 
[ did not say anything to him about his doing business 
with the Sherar beirs or their representatives. I told 
the Sherar heirs we could not do any business and they 
must not attempt to. I talked to Mr. Grimes in regard 
to this and Huntington. Huntington was the attorney 
for the Sherar heirs. 

Q. Well, they told you as a matter of fact that 
they had agreed, didn’t they? 

A. They did not. 

Q. How did you happen to be talking with them 
about it? 

A. Iknew Mr. Morrow would come up there to see 
them, and I told them they must not. 

Q. Why were you so mandatory to them about it 
if they didn’t say to you that they had made some ar- 
rangement with Morrow about grading over this prop- 
erty? 

A. I was interested there and this trade was going, 
and I didn’t want to do anything that would interfere 
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with it, and I didn’t want them to talk about it because 
they had no right to. I told Mr. Grimes, “You have no 
right to give a right of way; neither have I, under the 
circumstances.” 

Q. How was it you were talking to Grimes and 
Huntington about their giving a right of way to the 
Railroad Company if they hadn’t been doing anything 
of the kind? 

A. Dhidn’t you ever talk to a man before he said 
he was going to do anything? Did you never talk to 
him about it? It would be a poor time to talk after 
they started to do it. It was a good time to talk before 
they started to do it. 

I know that Mr. Morrow went up there to see them 
and I didn’t know until after it was over with that he 
had talked with them, and I didn’t know then anything 
about it. 

Q. If Morrow hadn’t tried to buy the right of way 
from you why did you think he would buy from them? 

A. He had called me up and wanted me to do some- 
thing toward giving him the right of way, and I told 
him I could not do it. | 

Q. Didn’t you tell him as a matter of fact there 
wasn’t any giving of right of way involved, because Mr. 
O’Brien was going to pay you for the right of way? 

A. I didnot. I told him the Eastern Oregon Land 
Company would probably own it in a few days and they 
would probably be the people that could give the right of 
way, and at the present time it was an option and the 
Sherar heirs could not and I could not. 


vs. Deschutes Railroad Company 535 
(Testimony of B. I’. Laughlin) 


My talk was with Mr. Morrow in November, 1909. 
It was not several] months prior to December Ist. I do 
not know whether the railroad was completed across 
there prior to that time or not. It is news to me if it 
was. The railroad grade was not completed there then. 
I was not up there. I don’t know when it was com- 
pleted, only as a man knows things that go on over the 
country without actually seeing it. Mr. Whistler did 
not represent me and I don’t think I ever saw any map 
in Mr. Whistler’s possession of the proposed location of 
the railroad. Mr. Whistler represented the Kastern Ore- 
gon Land Company and I don’t know him. Mr. Whist- 
ler was not examining the project up there in the spring 
of 1909 when I was holding the option. I think he ex- 
amined it some time between August and the first of De- 
cember or January. I don’t know just when. I sold 
this property in April, 1909, to Isaac Anderson, who is 
here at present. At that time he was part of the time in 
Tacoma and part of the time in the East. He was at 
that time interested with Welch. That was the object 
at the time the transfer was made. I made a trade with 
him and he made one payment on it and forfeited it. 

With reference to my conference at San Francisco, 
I think I notified Mr. O’Brien that I could not do any- 
thing with it. 

@. You say you talked sixty foot dam to Mr. 
O’Brien—did you talk sixty feet? 

A. I would not say that I did; no, sir; I would not 
say that. I might have had that in my mind and talked 
it and I might not. 
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T don’t think I talked that to Mr. Martin or to any 
of the Eastern Oregon Land people. Didn’t tell them 
what the possibilities were there at all. I had several en- 
gineers there all the way up the river. The Eastern Ore- 
gon people came up to me with a proposition of purchas- 
ing. I did not go to them. I gave them what data I 
had, that is, I gave them the reports of the engineers that 
had worked on there. That gave an estimate on the dif- 
ferent dams and different heights, if I remember. A 
sixty foot dam was not the maximum. I think there was 
one on a hundred foot dam. That was by Velie, Cooper 
& Blackwell. The sixty foot plan was, I think, by 
Thompson, the engineer. That wasn’t done under my 
instruction. ‘That was done under the Interior Develop- 
ment Company. I guess the Interior Development 
Company turned that over to the Eastern Oregon Land 
Company. ‘They succeeded the Interior Development 
Company as I understand it. I turned it over to the 
Eastern Oregon Land Company. 

Q. In your conference with Mr. O’Brien and Mr. 
Boschke in the Wells Fargo Building, you stated to 
them that it would be satisfactory to you and to the peo- 
ple you represented for the railroad company to proceed 
and build on a right of way that would enable and permit 
the construction of a sixty foot dam, and that if they 
would do that and raise the line to that elevation, that 
you would see that the Deschutes Railroad Company 
would be given the right of way for a nominal consid- 
eration. 


A. I did not. 
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I had no talk with them or either of them to that ef- 
fect. I did not subsequently in conversations had with 
Mr. Morrow make such representations. ‘The first talk 
I had with Mr. Morrow I think was in October or No- 
vember, when he called me over the phone, and the last 
time was at The Dalles. 

Q. Now in your conversation over the phone didn’t 
you have an understanding with Mr. Morrow that they 
could proceed with construction across this property if 
that elevation was maintained by the railroad sufficient 
to go over a dam sixty feet high? 

A. I did not, at no time or at no place, nor in the 
presence of anybody at all. 

I think Mr. Morrow was present at the conference 
I had with Mr. O’Brien and Mr. Boschke in February 
or March, 1909. 

Q. Now at that time and place, didn’t you say to 
Mr. O’Brien and Mr. Boschke and Mr. Morrow that if 
they would raise the grade as high as they could, that you 
would be satisfied, and Mr. Boschke, the chief engineer, 
referred to his profile maps and stated that it was possi- 
ble for him to reach a height so as to clear a sixty foot 
dam? 

A. It was not. 

@. And vou stated that that would be sufficient? 

A. I did not. The matter wasn’t mentioned, any 
particular number of feet. 

Q. Were there any other persons present at that 
conference besides Mr. O’Brien, Mr. Boschke, and Mr. 
Morrow? 
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A. JI think there were, but I would not be certain. 
I don’t think Mr. Whistler was present. I never saw 
him that I know of. I had no representative there at 
that conference. 

I was keen at all times to sell the property but I made 
no proposition to Mr. O’Brien to sell it. 


REDIRECT EXAMINATION. 


My associates and I took this option in Mr. Hos- 
tetler’s name and paid five thousand dollars for it. At 
the time the option was taken we did not know there was 
any question about the Sherars owning all of the prop- 
erty mentioned in it. We first heard about it a short 
time afterwards, perhaps twenty or thirty days. They 
gave a modification of it in February, after they found 


the title wasn’t good. 


RECROSS EXAMINATION. 


At the time I went down to California and when I 
talked with Mr. O’Brien I didn’t know where the dam 
site was except through the report of the engineers who 
had done the work on the river. They examined the river 
from the mouth up to Sherar’s Bridge. The work cost 
fifteen thousand dollars to find it out. I guess it ought 
to amount to something. I guess the dam site was to be 
located on Section 2 or Lot 2 rather, Section 3, Town- 
ship 4 South, Range 14 East. 
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C. MONROE GRIMES, testified by deposition on 
behalf of plaintiff as follows: 


I reside in The Dalles. I am one of the executors of 
the estate of J. H. Sherar. I know the property de- 
scribed in the option which Mr. Sherar gave, situated on 
the Deschutes River, near Sherar’s Bridge. When I 
came into possession of the property as executor, there 
was no railroad surveyed over it to my knowledge. I 
had been familiar with it for thirty-four years. I never 
had any talk with any representative of the Deschutes 
Railroad Company in regard to surveying a line, and lo- 
eating and building a line over the property. I know 
Mr. J. W. Morrow and have known him possibly fif- 
teen years. He came to me, representing the Deschutes 
Railroad Company, for the purpose of getting a right of 
way over that property from me. This was in The 
Dalles in 1909, but I could not state the date, along in 
the spring I should judge. ‘There was nothing said any 
more than he asked me in regard to getting leave to go 
upon that property. I told him that we would come to 
no understanding and we went to Mr. Huntington’s of- 
fice and took it up with him. We set a time and met 
there. Mr. Huntington was present and I do not think 
there was anyone else. ‘The talk between us was this: 
That if the Sherar estate did not negotiate a sale that 
was on at that time, that they should have the right of 
way to go through the property for one thousand dol- 
lars, but in the event the sale was made they would have 
to make their terms with the other people. Either Mr. 
Huntington or myself told Mr. Morrow this. I do not 
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know as he made any reply any more than it was satis- 
factory. We told him the Eastern Oregon Land Com- 
pany was the purchaser with whom we were negotiating. 

Q. What did Mr. Morrow say, if anything, about 
having already negotiated with the Eastern Oregon 
Land Company? 

A. I know nothing about that. 

Q. Did you or did Mr. Huntington say anything 
to Mr. Morrow about giving the Railroad Company the 
right to go on the ground and build the road if they 
wanted to without getting consent of the men you were 
selling to? 

A. No, sir, nothing was said about that. 

I don’t think Mr. Morrow asked for that privilege. 
I could not state to that. If he did he didn’t ask me for 
the privilege of it, nor of Mr. Huntington in my pres- 
nice: 

The other executor is Mr. S. B. Holmes, who lives in 
Sherman County, seven miles south of Grass Valley. I 
am positive he had no negotiations with Mr. Morrow. 
If he had any, I never heard of it. My. Holmes turned 
over the handling of this property exclusively to me, 
except just to talk with him on the price of any of it. 

I remember no conversation by telephone with Mr. 
Morrow about this matter. I never saw the letter of 
August 25, 1909, which you now show me, which Mr. 
Huntington wrote to Mr. Morrow and I never heard 
of the telephone conversation referred to. I have no 
recollection of talking with Mr. Morrow after that one 


time in the office. 
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Q. Mr. Morrow states, Mr. Grimes, that in the said 
negotiations for the purchase of the right of way you 
stated to him that the principal value of the lands lay 
in their availability for a power site; that the construc- 
tion of a line of railroad would enable them to develop 
this power site, whereas without a railroad it would be 
practically impossible, and therefore as to the considera- 
tion for the right of way, so far as you were concerned 
you would be glad to donate the right of way in order 
to secure the construction of a line of railroad, but that 
in view of the fact that there were many heirs to the es- 
tate it would be impossible to satisfy them without a con- 
sideration, and that you and he then agreed upon a con- 
sideration of one thousand dollars to be paid for the right 
of way through the Sherar estate property, and that you 
further agreed that the line of railroad should be built 
at such a height as to permit of the construction of a six- 
ty foot dam. Now what do you remember about any- 
thing occurring from which Mr. Morrow made this state- 
ment ? 

A. Ihave no recollections of any such talk as that 
outside of Mr. Huntington’s office, which I have just 
stated there before. 


Q. Was anything said between you and Mr. Mor- 
row when you and he were together alone, outside of Mr. 
Huntington’s office? 


A. In regard to this matter? 
& Yes. 


A. Ihave no recollection of anything being said. 
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Q. No conversation of that kind occurred between 
you two? 

A. No, sir. 

Q. Now he says that immediately after you and he 
had arrived at this understanding you and he went to 
Mr. Huntington and stated to him the same proposition 
which I just read to you, and which he says you agreed 
upon, and that then the same statement was repeated by 
you, when you and Mr. Huntington and he were to- 
gether, to-wit, that negotiations were on for the sale of 
the property; that if consummated the Railroad Com- 
pany must deal with the prospective purchasers as to 
the price to be paid for the right of way, but that in the 
event that the sale was not consummated then every as- 
sistance both by yourself and Mr, Huntington would be 
given to the Railroad Company to secure as early as pos- 
sible a deed to the right of way upon the terms agreed 
upon, and that pending either a consummation of the 
sale or the execution of a deed to the Railroad Company, 
the Railroad Company should have the right to enter 
upon and take possession of the lands and construct its 
line of railroad. Now was anything said between you 
and Mr. Huntington and Mr. Morrow to that effect in 
the conversation which you had between yourselves in 
Mr. Huntington’s office? 

A. Why, there was a conversation in regard to that, 
just as you state there, if the property was not sold that 
they could have the right of way for one thousand dol- 
lars and there would be a deed, I think, executed as soon 
after as possible. 
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Q. Well, what was said there about the Railroad 
Company having the right of way to go on the land and 
take possession of it? 

ma «None. 

Q@. And construct its line of railroad? 

A. None whatever, that I have any recollection of. 

I knew before this conversation that they were build- 
ing a railroad up the Deschutes. I have no recollection 
of telling Mr. Morrow anything about that he could 
build the railroad or could not. ‘There was no talk with 
Mr. Morrow outside of Mr. Huntington’s office that I 
have any recollection of. We talked it over there with 
Mr. Huntington in the office, that is all. I never had 
any talk with any other representatives of the Deschutes 
Railroad Company. Mr. Huntington had no power 
without my consent or Mr. Holmes’. He was my ad- 
viser in this affair all the way through and was acting 
as attorney for the executors. I was also attorney in 
fact for some of the Sherar devisees or heirs. Mr. Hunt- 
mgton was not attorney in fact for any of them but he 
was the attorney for the executors. J married Mr. 
Sherar’s adopted daughter. 


CROSS EXAMINATION. 


Mr. Sherar gave the option prior to the time of his 
death. I do not know to whom he gave the option. I 
know who held the option at the time the property was 
sold. Mr. B. Il’. Laughlin held it. I understood that he 
bought the option from some parties in the east. I do 
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not know whom. I could not tell when the railroad first 
started surveying up the Deschutes. 

I first knew that the railroad was going to be con- 
structed up there some time in 1909. I first discovered 
it by seeing them working there, that is, I surmised 
there would be a railroad. They were grading there in 
1909. ‘They were grading on both sides of the river be- 
low the Sherar Estate, at the Sherar property. 

@. Do vou know whether they were grading there 
at the Sherar house right along close to the house and 
barn on either side in 1909? 

A. No, sir, [ would not swear to any dates at all. I 
do not know. I would not swear to the dates when they 
were grading. 

I had not noticed any railroad surveyors up there 
prior to the time I talked with Mr. Morrow. I never 
did see any surveyors up there. I have heard men say 
there were surveyors camped above the property but I 
never saw them. I could not say when that was. It was 
told to me in The Dalles. I did net stay on the land per- 
sonally. I was only up there sometimes once in four 
or five months. I hired a man to stay there and collect 
the toll. We were negotiating a sale with the Kastern 
Oregon Land Company at that time and, of course, there 
was nothing to do with the land. There was none of it 
tillable land. 

Q. I want to know how you looked after that land 
up there to know whether any railroads were building or 
anybody was encroaching on you. How did you keep 
track of that? 


es 
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A. Of course, as I state, there was nothing doing 
up there as I understood until the deal was made with 
the Eastern Oregon Land Company. 

I could not tell when the deal was made with the 
Eastern Oregon Land Company. I have no dates on 
when the deal was made. The deal was made through 
Mr. Huntington, our attorney. That was the deal for 
the bridge property. 

Q. You mean all the property that the Sherar Es- 
tate had a deed to, then, when you refer to the bridge 
property ? 

A. No, sir, I mean the property in that one lot, the 
Jand adjoining the bridge that we were offering to sell, 
was all that we called the Bridge property, and every- 
thing pertaining to it. 

I suppose it is in the southeast quarter of section 
thirty-four, township three south, fourteen east. I can- 
not recall the first talk I had with the representative of 
the Deschutes Railroad Company with reference to the 
Sherar land. 

Q. Was it that first talk that you and Mr. Morrow 
had in the cigar store up there? 

A. That is the only one. That is in regard to the 
railroad matter. It is the only time I recall talking with 
any of the parties about it. 

Prior to the construction of the railroad we reached 
the Sherar property either by team or auto. It is sup- 
posed to be thirty miles from The Dalles to Sherar’s 
Bridge. The nearest town on the other side was Grass 
Valley in Sherman County, eighteen miles away. The 
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grades on those roads are always kept up in good shape. 
They are not overly steep, I would say. They weren’t 
so steep but what four horses could haul forty hundred 
up. I couldn’t give you any percent of the grade. I 
don’t know, because I am no surveyor. When I talked 
with Mr. Morrow he told me he wanted to get a right of 
way over the Sherar lands. I told him I wanted to go 
and talk it over with my attorney, which I did. Then we 
two went up there and talked to Mr. Huntington. Hither 
Mr. Morrow or I told Mr. Huntington what he wanted 
to get. Mr. Morrow did not say anything about going 
upon the land and surveying a right of way. The whole 
conversation was that he should have a right of way for 
one thousand dollars through that land provided the sale 
was not negotiated. There was nothing said as to what 
he was to do in the meantime while he was waiting for 
this sale. He didn’t mention that to me at all. That 
was as far as I recollect the whole conversation and un- 
derstanding. There was nothing else said outside of that 
we would furnish him a deed as soon as we could if the 
sale were not made. I don’t think we had any considera- 
ble conversation pro and con about the general features 
of it. I don’t think there was anything more said. I 
would not swear there was nothing else said in regard to 
this right of way through that property. 

@. Are you prepared to swear now that Mr. Mor- 
row said nothing to you about surveying there in the 
meantime? 


A. He might have said it. I am not prepared to 
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say that he asked to go on the ground to survey or that 
he did not. 

Mr. Huntington had full power to act for me in that 
matter in his talk with Morrow. He was my counsel 
and he and Mr. Morrow might have had conversations 
in regard to that that I know nothing about. I recall 
distinctly that the understanding was, if the sale didn’t 
go through, the company could have a right of way for 
one thousand dollars over such lands as the Sherar es- 
tate owned. I could not say when it was the next time I 
was on the Sherar land after my talk with Morrow. I 
was there within a year afterwards. At that time the 
roads were practically half way through, I should say, 
through the Sherar lands the next time I was there. I 
could not swear that the first survey of the Deschutes 
Railroad was along the waters’ edge. I saw some stakes 
driven there. I supposed they were railroad stakes. I 
know that the grade was afterwards raised considerably 
higher. I was told it was put up there for a dam site, 
so as to protect the dam site. 

Q. You didn’t have any negotiations at all in re- 
gard to a dam site there with the Railroad Company? 

A. Not any more than they were notified, that is 
in our talk with Mr. Morrow, that if we gave them a 
right of way through there they would have to keep high 
enough to protect the dam site. 

Q. How high a dam site would they have to protect 
there? 

A. I had nothing to do about the figures that the 
dam site was to be, the height they were to keep. It was 
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supposed to be from sixty to sixty-five feet, my under- 
standing was. 

Q. Wasn’t it fifty-five feet you were talking about? 

A. No sir, I don’t think so. I never heard of any 
fifty-five feet. 

Q. What did Mr. Morrow say about keeping up 
there to protect the dam site? 

A. I have no recollection of his making any reply 
whatever. 

Q. Who were you representing when you were 
talking about elevating the road there to go over the 
dam site? 

A. JI understand there was a filing on the dam site 
there, and of course, the dam site had to be protected. 

I do not know whose filing was on it. I had no filing 
there and the Sherar Estate had none to my knowledge. 
I have no recollection about any other talk for right of 
way with the Deschutes Railroad Company outside of 
this one with Mr. Morrow. I had talked with Mr. Clark 
with reference to the right of way on the other side of the 
river. I do not know that there was anything said about 
a dam site on the other side. The Oregon Trunk people 
crossed the Sherar land. ‘They would have to cross it 
on that side. They did not deal with me in securing the 
right of way. They had the same right of way that we 
gave the other people. We gave them just the same 
privilege that we did the other people. It was the same 
exactly with the two roads. I told the Oregon Trunk 
people that they could build and have the right of way 
for one thousand dollars, provided the option did not 
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go through. I won’t swear that there was anything said 
to the Oregon Trunk people about elevating the road be- 
cause the sale was negotiated before they got on to the 
land. 

Q. That is, this option you speak about was taken 
up before the roads were built? 

A. No, sir; the option wasn’t taken up until the 
property was sold. 

I had quite a lot of business to look after there in 
connection with the estate and I cannot at this late date 
remember everything that occurred, dates and times, 
etc. 

Q. And you might have forgotten a good deal that 
transpired in connection with that? 

A. No. You go back four years— 

Q. (Interrupting) And you might have forgot- 
ten a good deal that had taken place there in one way 
or another? 

A. In regard to the property? 

Q. Yes, between yourself and these different peo- 
ple talking to you. 

A. Why, there could such a thing happen; cer- 
tainly. 


REDIRECT EXAMINATION. 


When I speak about the bridge property, I include 
all that the Sherar estate owned there on the river, in- 
cluding the land that was in litigation. 
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Q. What land do you refer to when you talk about 
the land that was in litigation? Is that the property there 
at the dam site? 

A. I don’t know exactly where the lines ran, but I 
always understood that it took in the falls. 

I do not know where the dam site is there. I know 
where they have been working, a short ways above the 
falls. I cannot state exactly the people that were hav- 
ing the litigation. My. Sherar was one of them. He 
was on the opposite side from Mr. Veazie. All I know 
is in a general way. 

@. My. Sherar and Mr. Veazie scripped that prop- 
erty, didn’t they, the dam site there, with Santa Fe scrip? 

A. Mr. Sherar scripped it. That is my under- 
standing he scripped it. Of course, I never saw it. That 
is, all I know is m a general way about that land. 


ISAAC W. ANDERSON testified by deposition 
on behalf of plaintiff as follows: 


I reside in Tacoma, Washington. In 1909 I had the 
lands of the Sherar estate, in controversy here, under 
consideration for their purchase. We were expecting 
to buy them under the option which was then in Mr. 
Welch’s hands, as I recall it. My figuring was with 
Mr. Welch. In connection with these negotiations we 
took up with Mr. O’Brien of the Railroad Company the 
matter of the location of the road. I can’t say the date 
now. I saw him several times. It was in the summer of 
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1909. I went to see Mr. O’Brien in company with Mr. 
Welch. I cannot give the exact language of the conver- 
sation, of course. I can give you the general conver- 
sation. We were expecting to construct a water power 
plant there and our talk with Mr. O’Brien was regard- 
ing the location of the road; it should be high enough to 
allow us to build, to put in those improvements, the re- 
quired improvements which included naturally a dam, 
and our plans were to build a dam sixty feet high. 

Q. Did you so inform Mr. O’Brien or not? 

A. And it was understood exactly; yes. We had 
the maps there and went over the maps with him, or with 
the engineer, and the understanding we had was that the 
line would be so located that that dam of that height 
could be built; and my recollection is Mr. O’Brien in- 
structed, then and there, Mr. Boschke to so locate the 
line. 

Mr. Boschke was the chief engineer and the inter- 
view occurred in Mr. O’Brien’s office. Then, I think, 
we went to Mr. Boschke’s office, which was a story or two 
below, but it occurred practically in Mr. O’Brien’s of- 
fice. There was no dispute or contention between us at 
all. It was entirely a friendly arrangement. 

Q. You say Mr. O’Brien gave some instructions; 
repeat his language as nearly as you can that he used to 
Mr. Boschke at the time. 

A. I told you I cannot repeat the exact language, 
but only the general intent, as a matter of fact. As I 
say, he instructed Mr. Boschke that our filings and the 
rights of the Interior Development Company, as he un- 
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derstood it, were legal and that the company was acting 
in good faith, intended to act in good faith, and that when 
they would locate it they would locate it—we stated what 
our needs were, and that the line should be located ac- 
cordingly. We didn’t ask for anything unreasonable, 
and he didn’t object. 

Q. Was anything said by Mr. Boschke or any of 
the others present as to the cost that would be involved 
in such construction? If so, what was it? 

A. Jf don’t think there was any definite amount 
mentioned, but Mr. Boschke stated, said in reply to Mr. 
O’Brien, “Well, that will add largely to the line, to the 
construction of the line,”’ or to that effect. 

Q. What did Mr. O’Brien reply to that, if any- 
thing? 

A. He affirmed what he said before, that the line 
should be built there, that we had the rights there, and 
they should be protected. 


CROSS EXAMINATION. 


T am president of the Washington-Oregon Corpora- 
tion, and operating electric lights and railways and wa- 
ter plants. I am operating in the vicinity of Vancou- 
ver and Centralia. We have a water plant at Vancou- 
ver and a railroad. My office is here in the Yeon Build- 
ing. Mr. Welch was with us. He is not now with us. 
He was our general manager for several years. 

Q. In regard to this option, you spoke about the 
purchasing of the Sherar land. Whom were you dealing 


with at that time? 
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A. As I said, my dealings were entirely with Mr. 
Welch. 

Q. Do you know whom he was dealing with on this 
option? 

A. I know in a general way, what he told me, with 
the Sherars. 

I think Mr. Grimes was the name. I am not certain. 
There were two. I went to The Dalles once myself and 
met one of the executors. ‘This option covered the pur- 
chase of the Sherar lands and water rights; that is, the 
lands so far as they controlled the water,—the lands at 
the falls and above the falls; covered all the lands that 
were required in the construction of the plant. I don’t 
know whether I can locate them on the map or not. It 
was the land owned by Sherar at the falls, below the falls 
and above the falls, which were necessary to develop the 
water power. Now that is about as concise a statement 
as I can give you. I do not know the legal subdivisions. 
In a general way, it was the Sherar property that was 
necessary for the development of water power. I do not 
know what that included in acreage. I cannot recall it. 

I contemplated joining with Welch and McCornack 
in the development of the property. I cannot give vou 
the dates when I first knew that these roads were being 
constructed up there by this dam site or when it was first 
brought to my attention. It was when it was generally 
stated and published that the railroads were going to be 
built and the road was to be built. 1 may have known it 
before the general statement. I guess probably I did 
but [am not sure. I can’t tell how long I knew it before 
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the conversation I have referred to with Mr. O’Brien. 
I guess I knew before I talked with Mr. O’Brien that a 
road had been surveyed along the river bank. I have no 
idea as to the length of time it was. I suppose that I 
went to Mr. O’Brien, being interested in the Sherars 
development, that as soon as I learned or we learned 
that the railroad was to be built, I at once took it up 
with Mr. O’Brien. 

Q. You knew that road was surveyed practically 
along the water level before you took it up with O’Brien? 

A. Of course I did—no, I didn’t know any survey; 
I knew they were contemplating. 

Q. Building along 

A (interrupting). That they were surveying, yes; 
and that is what we objected to, and that was the 
purpose of our going to see Mr. O’Brien, to get the road 
elevated so we could build a sixty foot dam. 

Q. Did you submit any plans of your dam at that 
time, as you recall, to O’Brien, or any of those parties? 

A. I think we did. Now there were blue prints 
there and maps. Whether they were the railroad com- 
pany’s or our own, I can’t tell you, and I could not 
identify the map. I know we had a plat there. 

Q. Who was with you at that time? There were 
you and O’Brien and Boschke and who else? 

A. Mr. Welch and I went to see—as I tell you, my 
recollection is I had several talks with Mr. O’Brien. I 
used to see him quite frequently, and this particular time 
when this understanding was, when this agreement was 
made or the understanding reached, Mr. Welch and I 
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went to see Mr. O’Brien in his office, and after talking 
with him he either called Mr. Boschke up or we went 
down to his office, 1 am not sure which. I don’t recall 
that Mr. Spencer was present. 

The gist of our conversation was that we wanted the 
railroad built, of course, but we wanted it so located that 
we could build, that it would not interefere with us 
building the dam which we contemplated, sixty feet in 
height. I don’t pose as an expert engineer or hydraulic 
man. I have had a good deal of experience; mainly 
though, in the line of digging up the money. 

Q. When you were talking about a sixty foot dam, 
how high did you figure the road would have to be ele- 
vated to permit of the construction of a sixty foot dam? 

A. I don’t recall now any definite height or definite 
line for the road, excepting, as I say, in a general way, 
for a sixty foot dam, which would allow for the necessary 
structure, and that the railroad themselves could deter- 
mine how high their line must be to take care of the 
flood waters above that. 

Q. Do you recall in that conversation that O’Brien 
said they would go as high as they could and _ that 
Boschke said it was possible to reach a height there so 
that a dam sixty feet high could be constructed, and that 
you and Mr. Welch told him that that would be satis- 
factory so far as you were concerned ? 

A. That is all we ever asked them to do. To locate 
the line so that we could build our dam sixty feet high. 

The engineer Whistler was not connected with us up 
there in any way as I recall. During this conversation 
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we had some maps and profiles of the Deschutes Rail- 
road Company, examining them. Mr. Boschke told Mr. 
O’Brien it would be quite costly to elevate this track. 

Q. And Mr. O’Brien told him to go ahead and do 
it anyway ? 

A. That is my recollection. 

@. That you people were entitled to have your 
sixty foot dam there, so far as Mr. O’Brien was con- 
cerned? 

A. That is my recollection. 

I did not take any of those maps or profiles away as 
J recall. Welch may have taken some of them but I 
didn’t. Mr. McCornack, as I understand it, was jointly 
interested in the deal with Mr. Welch. I wasn’t inter- 
ested in it in the beginning. 

Q. Do I understand, Mr. Anderson, that you had 
acquired flowage rights for the construction of a sixty 
foot dam for the property above the dam? 

A. That is my understanding, excepting there was 
one small piece of government land, 'I think, which was 
filed on with scrip and had not been acquired; that is my 
recollection; but it was afterwards; I understand since 
it has been acquired. 

Q. That was to permit the construction of a sixty 
foot dam? 

A. That is my understanding—was at the time. 

Q. But you never attempted to acquire any flow- 
age rights for any dam higher than that? 

A. Higher than a sixty foot dam? I am not sure; 
I don’t think so. 
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Q. As I understand your testimony, you and your 
people never at any time contemplated building a dam 
any more than sixty feet high? 

A. ‘That is my recollection. We talked consider- 
ably about the thing, pro and con, but that was our final 
decision. 

Q. At that time, what was said with reference to the 
right of way across the property which you had the 
option on? 

A. I don’t recall that that was mentioned, except 
In a general way Mr. O’Brien knew that we were very 
anxious to have the railroad built in there, because of the 
convenience of transportation. 

It would lessen the cost of construction of the power 
plant. It would save a twenty or thirty mile haul. 

Q. Now, at the time you were talking there, wasn’t 
it understood you told O’Brien you wanted the road ele- 
vated, didn’t you say at that time, you and Welch, your 
people, that if he would elevate it to that height that 
that would be satisfactory to you and that the railroad 
company could have the right of way free of charge if 
they would elevate it above to clear your sixty foot 
dam ? 

A. I don’t recall that. That may have been men- 
tioned, and it may not. I would not deny or affirm that. 

I think I was there during the whole conversation. 
I don’t recall any such conversation as that between 
Welch and O’Brien.- I don’t recall anything of the kind. 
I would not deny or affirm that. JI don’t recall it. I 
don’t recall any conversation about right of way at that 
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time. It is very natural there might have been, but I 
don’t recall it. I never at any time offered to sell right 
of way to the railroad company for any particular price. 
T did not personally. Welch might have, [ don’t know. 
I can’t recall that we did. 

Q. What argument did you bring to bear on 
O’Brien to get him to elevate the railroad? 

A. Because we had the rights there, had filed on 
them. That was the argument. We would rather have 
it done peaceably than through litigation. We consid- 
ered we had a right for a higher dam, if we wanted to 
build it. 

The whole thing was a friendly proposition and I 
don’t think we ever had any arguments, hot words, or 
anything else. I don’t recall anything being said about 
the company going on the land. As I say, I think the 
natural inference is that that matter was discussed, but 
I can’t recall it. I don’t think the property at the dam 
site was in litigation at the time I was talking about pur- 
chasing the property. The litigation came up after- 
wards I think. Of course, I knew there was a contest 
when it came up. Whether it came up before or after- 
wards, I don’t know. I think it was afterwards. I only 
know about the filing of water appropriations from what 
I learned from Mr. Welch. He attended to all the 
practical details. My recollection is that Mr. Welch 
filed plans and specifications with regard to the proposed 
improvements there showing what he intended to do or 
wanted to do. I was not a member of the Interior Devel- 
opment Company. I never took any elevations of these 
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roads as they were graded or constructed. I have been 
eonnected with building and operating railroads all my 
life. I could not give any idea as to the cost of changing 
that grade where it was first surveved to its present ele- 
vation. I don’t know the quantities or anything about it. 

In the discussion as to the cost by Mr. Boschke and 
Mr. O’Brien, in my presence, as I recall it Mr. Boschke 
said: “That will cost a barrel of money.” I know that 
it would necessarily increase the elevation to get over a 
sixty foot dain site. 

My interest in the property ceased at a certain time 
shortly after that. I never followed it up. I simply 
quit, that is how it ceased. 

Q. What was your reason for quitting? Wasn’t 
the property satisfactory ? 

A. No; on account of the contest over the title, and 
there were plenty of other places where I could invest all 
the money I could dig up. 

The contest I refer to was the contest over the Sherar 
holdings, which carried with them the water right. ‘That 
is the reason I dropped the proposition. You could not 
get a dollar to invest in it as long as it was in litigation 
or in dispute. 


RE-DIRECT EXAMINATION. 


When I say a sixtv-foot dam, { mean sixty feet above 
the stream level, water level. 


RE-CROSS EXAMINATION. 


I figure the height of the dam from the low water 
level, the mean water level. ‘The plant would raise the 
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water sixty feet above the natural level of the stream, mn 
other words, give it a sixty foot height, fall. Give us a 
fall of sixty feet, or a head of sixty feet. We figured 
on a dam of that height, a dam of sixty feet. 


JOHIN 'T. WHISTLER, testified by deposition on 
behalf of plaintiff as follows: 


I am a civil engineer, employed at present in the U. 
S. Reclamation Service. I have been in the employment 
of the U. S. government approximately ten years alto- 
gether, nearly seven of which have been in the reclama- 
tion service, and the other three years on hydraulic engi- 
neering of some character. I am not a graduate but 
have had some twenty years experience. 

T am acquainted with the lands in controversy in this 
suit and have examined them as to their availability for 
power purposes. ‘The examination was made at the re- 
quest of Balfour, Guthrie & Company for the Eastern 
Oregon Land Company in the summer of 1909, I think. 
The only surveys made at that time were in the nature of 
a personal examination, with hand level elevations and 
paced distances. Subsequently a topographic survey 
was made under our direction. After making that sur- 
vey I made estimates of the possibilities of the site for 
power purposes and of the developments which were 
possible there, and as a summary of those estimates I 
made a report to the EKastern Oregon Land Company 
setting forth the ways in which I considered the site was 
available, which 1s embodied in the paper now handed 
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me, and truly sets forth the results of my estimates which 
I then completed as a result of the survey made under 
my direction. ‘This survey and estimates cover the pres- 
ent dam site, to-wit: the one adopted by the Interior 
Development Company, according to my recollection, 
some four or five hundred feet above the head of the 
falls. The elevation of sixty feet was assumed as the 
basis of that estimate. ‘This report was made about 
October, 1909. I have the substance of the estimate in 
my notes. The original would be in the files of Bal- 
four, Guthrie & Company, I think. I have notes in brief 
covering the data given there for my own future refer- 
ence, but they are not strictly the notes from which that 
estimate was prepared. ‘Those would be in our office 
files, computations, and so on, carried in separate files 
from the reports proper. I have checked the report by 
my estimates and by the data which I have in the book— 
the report that is now produced in court—and find it 
correct according to the book. 


The paper was offered in evidence. Same was ob- 
jected to by defendant as irrelevant and immaterial and 
further objection was reserved until after the original 
should be submitted. The papers was received and 
marked Whistler’s Exhibit 1, and accompanies this 
record. 


Q. Mr. Whistler, state what the comparative ad- 
vantages would be to the power project if a higher dam 
than a sixty foot dam could be constructed at that site? 


A. It is my opinion that the cost per horse power 
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developed would be somewhat cheaper for a higher dam, 
for the reason that the cost of construction of a dam from 
sixty to one hundred and fifty feet ordinarily does not 
increase in the same proportion that the cost of equip- 
ment for the higher heads decreases. 


Defendant moved to strike out the answer of the 
witness as immaterial on the ground that it is not claimed 
in the supplementary and amended complaint that there 
is any right to construct a dam higher than sixty feet, 
and as immaterial and irrelevant. The same objection 
is understood to go to all evidence respecting the con- 


struction of any dam above sixty feet. 


The witness: With a ninety foot head as against a 
sixty foot head, there would be one and a half times the 
pressure, and in addition, there would be an increase in 
the velocity of water through the wheel in proportion to 
the square root of the increased head. Those two expres- 
sions would indicate the increased power which could be 
obtained from the same wheel, not considering increased 
shaft and bearings, supports, settings, and so on, for the 
heavier work. The increase in power would be consider- 
able more than proportion of increase in cost as between 
the two up to certain limits—uncertain limits, rather. 

The original tracing of the map or blue print now 
shown me, marked “Proposed railroad locations and ex- 
isting highways in vicinity of Sherar Bridge, November, 
1909,” was prepared in our office. The blue print with- 
out pencil marks indicates the location of the toll roads 
as they then existed. The red lines indicate the location 
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of the toll roads which I recommended or suggested to 
the company. The yellow lines indicate, as I recall it, 
the location proposed by the railroad company, and in a 
general way they were constructed by the railroad com- 
pany in conformity to the yellow lines, except the road 
to Shaniko on the east side of the river, which they actu- 
ally constructed as called for. The road to Grass Valley 
was not constructed in accordance with my recommenda- 
tions. Instead of making one crossing over the railroad 
for the two roads, north and south, they have one crossmg 
for the Shaniko road and another crossing for the Grass 
Valley road, and further have located it inside of the rim- 
rock or nearer the river bed, in a position which might 
interefere with some of the alternative schemes of the 
development proposed. The Grass Valley road is the 
road running down the Deschutes River, and is located 
between the railroad and the river instead of being lo- 
cated above the railroad. I don’t think I asked it of the 
railroad company. I don’t know that I even presented 
this to Mr. Boschke in any way. I simply got from Mr. 
Boschke what he had, or what he proposed, and this is 
my recommendation to the Eastern Oregon Land Com- 
pany, or Balfour, Guthrie & Company. I did not ap- 
prove of the location as laid out by Mr. Boschke. If, 
as has been considered by some of the proposals, the 
power plant were located in this region, it would mean 
the relocation of the Grass Valley road altogether above 
the railroad; it would mean the expenditure of that much 
money. 

There would not be room between the railroad and 
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the river for both the power plant and the road. It would 
interefere with what we have referred to in our estimate 
as the Kelley scheme of carrying the water in a broad 
canal down on this bench above the river and below the 
present location of the railroad. 

On this map the line with cross marks indicates the 
Deschutes railroad and is marked “Deschutes Railroad” 
on the east side of the river. The buildings that are 
designated as barn and hotel are the Sherar property 
buildmgs, and the point at which the word “bridge”’ is 
written is what is known as Sherar Bridge. 


The defendant offered the said map as an exhibit to 
accompany the testimony of the witness. 

In answer to questions by Mr. Wilson, with refer- 
ence to the materiality of the map, the witness testified: 

A part of the road is opposite the proposed dam site 
and the other part of it stands between four and five 
thousand feet below the dam site. The road runs above 
the railroad track on the opposite side from the river 
approximately three thousand feet. ‘That is the present 
road as constructed, and at all points the road runs above 
the railroad track from the proposed dam site to a point 
some hundred feet below the bridge, approximately 
twenty-five hundred feet. 

Q. Where did your project contemplate the power 
house to be? 

A. There were four alternatives which we sub- 
mitted. | 

Q. Did you make recommendation as to any par- 
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ticular one of these projects as being more feasible or 
practicable than the others? 

A. It is my impression I did. I may have made 
the recommendation in effect in this way: By number- 
ing the alternatives in the order of what I considered 
their value. The power house in alternative number one 
would be just below the falls. The present location of 
the toll road would not interfere with the canals for that 
purpose. Alternative number two proposes diversion— 
J think this map does not extend that far; what has been 
known as the island diversion or island scheme, or Kel- 
lev’s scheme, was the plan originally proposed by Mr. 
Kelley, diverting by a low dam; my recollection is that it 
was fifteen or twenty feet, barelv enough to regulate the 
inflow of water into the canal, and carry the canal along 
on this bench on the east side of the river to some point, 
as I have stated in my estimate, approximately five 
thousand seven hundred and fifty feet down stream on 
the east bank. The net head in this case is sixty feet. 
That was all set forth in the estimate. 

Q. To what extent would this toll road interefere 
with that project over and above the former location of 
the toll road? 

A. It would interfere to the extent of practically 
all the relocation of the Grass Valley road by the rail- 
road company; perhaps not quite all, but practically all 
of it. 

Q. What difference is there in the elevation of the 
old road and the present road? 
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A. Ican’t tell you that. I can’t give you that from 
memory. It can be taken from the map. 

The old road, I think, was very close to the grade of 
the railroad; I think within ten feet for some distance. 
I cannot tell what the present elevation of the road is, 
except from the map—from the contour. I have no 
data that we haven’t here, to-wit: The map and Whist- 
ler’s Exhibit 1. The report does not show the elevation 
of the toll road, but the map does. I can’t tell even the 
elevation of the present road. I can’t tell that even from 
this map because I am not certain that this map showing 
the location of the toll road as proposed by the company 
was actually followed. That could only be told or deter- 
mined by a map subsequent to the construction of the 
road. 

Q. Where would this canal have to be constructed 
in order to get the sixty foot elevation along the hill that 
you have referred to? 

A. It would be whatever the diversion dam is at 
the head above the river at that point, and approximately 
sixty feet above it at the tail. 

Q. Is the present toll road sixty feet above the 
river? 

A. No, I think not. 

Q. And therefore you could not utilize that part of 
the hill for your canal, could you? I mean without 
filling it in or builiding it up to the height that your canal 
would require. 

A. Yes. It could be done by a retaining wall on the 
river side between the canal and the river. 
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Q. For how great a distance? 

A. The entire distance. The estimate states 5,750 
feet approximately. 

Q. And at a height of approximately sixty feet? 

A. Varying from the height of the diversion, fifteen 
or twenty feet, to, as I remember it, something like thirty 
or forty feet at the lower end; not sixty feet, because at 
the lower end the bench referred to is at some distance 
above the water surface. 

Q. Now, Mr. Whistler, as a matter of fact, that toll 
road as at present located, would not make any differ- 
ence on that canal over and above what the railroad line 
as now located does, would it? 

A. Yes, I think it would make some difference. 

Q. With the railroad there at the present time the 
toll road does not make any difference, does it? 

A. Yes, I think it does. 

Q. In what respect? 

A. It would have to be removed, to be relocated, in 
order to maintain the property. In order to maintain 
the toll road it would have to be moved to the upper side 
of the railroad. 

The elevation of the railroad varies from about 770 
to about 750. Alternative number three proposed a sixty 
foot dam at the site of the Interior Development Com- 
pany’s canal on the west bank to power house just above 
the falls. ‘That would be on the opposite side from the 
Deschutes Railroad Company and therefore this toll 
road would not interefere any way with that. The fourth 
alternative proposes a sixty foot dam with open canal on 
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west bank for two thousand feet, and tunnel for twenty- 
eight hundred feet, and the change in the toll road would 
not in any way interfere with that project. 


The map was received in evidence and marked Whist- 
ler’s Exxhibit 2, over the objection that the same was im- 
material and irrelevant. Same accompanies this record. 


RE-DIRECT EXAMINATION RESUMED. 


I made a more detailed estimate of what is called 
alternative number one in Whistler’s Exhibit 1. This is 
the copy thereof which I sent to Balfour, Guthrie, & 
Company. The original went to Mr. Walter S. Martin, 
president of the Eastern Oregon Land Company. This 
truly sets forth our preliminary estimate as to that pro- 
ject, or as to this alternative. 


Plaintiff offered the paper in evidence as an exhibit. 


Questions by Mr. Wilson: ‘This contemplates a canal 
on the west side of the river? ; 

A. Yes. That. is, on the side ee to that on 
which the line of the Deschutes is built, 

Q. Has there ever been any definite plan ndoce 
for dam and power development of that property ? 

A. Not that I know of. . 

Q. You mean by the company? 

A. Not that I know of. 


The offered exhibit was objected to on the ground 
that the same was irrevelant and immaterial. 'There- 
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upon the paper was received in evidence and marked 
Whistler’s Exhibit 3, and accompanies this record. 


DIRECT EXAMINATION RESUMED. 


Q. Mr. Whistler, there has been some claim made 
in the case that Mr. Boschke, the chief engineer of the 
defendant company, during the year 1909 furnished you 
a profile showing the location of the defendant’s road 
over the lands in controversy and that you approved that 
location. State whether or not any such profile was ever 
furnished to you by Mr. Boschke? 

A. I think probably it was. I remember some pro- 
files were furnished. | 

Q. In connection with the furnishing of profiles 
was any statement made to you by .Mr. Boschke as to 
the height or elevation of the road above the water sur- 
face of the river at the proposed dam site above the falls. 
If so, state what his statement was. 

A. I fimd from the correspondence that at one of 
the interviews with Mr. Boschke, at the instructions of 
the company I obtained a profile from Mr. Boschke 
which did not show the elevation of the water surface, 
and that I asked him if this could be obtained, or if this 
were available, and he said it was his impression that the 
railroad at the dam site proposed was about seventy feet 
above the water. 

This was during a conversation with Mr. Boschke. 
I cannot give you the date. I think the correspondence, 
however, will show it. By referring to a letter now 
shown me, written to Balfour, Guthrie & Company, I 
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should say the date was very probably October 5, 1909. 

Q. What is the fact, Mr. Whistler, as to your ever 
having undertaken to approve, or in any way approved 
the location of the railroad over the plaintiff’s lands 
there ? 

A. I did not. 

@. In this case there 1s considerable evidence as to 
statements made about the height of the proposed dam, 
and reference is made to a height of sixty feet above the 
water surface. What is meant in an engineering sense 
by the statement of the height of a dam at sixty feet as 
applied to the location there? 

A. In this case I think there would be practically 
no question but that it refers to sixty feet from whatever 
water level is considered, to the crest of the spillway, 
that is, crest of the masonry work of the dam. 

My recollection is that we had in mind the maximum 
length of spillway as four hundred feet, and that the 
total extreme length of the structure would be between 
five and six hundred feet on top. It depends somewhat 
on the character of the design and the exact location. 


CROSS-EXAMINATION. 


Q. Why do you say that you do not think there 
would be any question as to the meaning of the height of 
dam in this case, as referring to the crest of the masonry 
work and the spillway ? 

A. Because that is a common expression, or the 
common, customary part of the dam to refer to for a 
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dam which has the spillway practically across the entire 
channel. 

Q. Is it the universal custom, or is there some ques- 
tion in the minds of engineers? 

A. I think there might be a question. 

Q. Considerable question? 

A. No, not a considerable question; a very little 
question. 

Q. Engineers differ, however, in that respect? 

A. Yes; I think you will be able to find some engi- 
neers who would refer to the height as to some other 
point than the spillway crest. 

I have not with me the map or profile that was fur- 
nished me by Mr. Boschke on the 5th of October, 1909. 
I was at that time employed by the Eastern Oregon 
Land Company and was representing them as advising 
engineer in connection with the Sherar Bridge property. 
I would not say it was with particular reference to the 
dam at the proposed site of the Interior Development 
Company, but with reference to any matters that came up 
at that time, building of toll road, questions of toll road, 
and title. The conference took place in Mr. Boschke’s 
office, I think, at the direction of the company, either 
through Balfour, Guthrie & Company, or possibly at the 
request of the president of the company, Mr. Martin. I 
am entirely unable to say. I went to Mr. Boschke’s 
office at that time. 

Q. Was that your principal business on that visit, 
to investigate the height of the dam? 

A. No, no; my recollection is that it was for the 
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purpose principally, if not entirely, of obtaining these 
profiles. I think Mr. Martin had had some personal 
conversation, either a short time previous or by corres- 
pondence. At any rate, I was told that if I would go to 
Mr. Boschke’s office, he would give me certain maps and 
profiles. That was the purpose of the visit. 

I am unable to say with whom Mr. Martin had had 
a conference. I am not certain that he had a conference 
with them. It might have been through correspondence. 

Q. Anyway, you got: information from the com- 
pany that you could secure profiles showing the height 
of the line at that point if you would cail upon Mr: 
Boschke? u ba 


Agel did: 
@. And you went for that Cae 
A. Yes. 


Q. And to investigate the height at which the line 
was-being constructed ' 

A. I think it included that. 

@. You were on the properties at that time, were 
you? . 

A. Yes;I had been. 

Q. Was there any construction going on at that 
time ? 

A. Iam unable to say, because I was up there so 
many times, both before and after, that for this particu- 
lar time I don’t believe I could say whether any con- 
struction had been commenced or not. 

I don’t remember whether they were working all 
along there at that time or not. I can’t tell where the 
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profiles or maps are that were furnished by Mr. Boschke 
at that time. They may be in Whistler & Stubblefield’s 
office, now Mr. Stubblefield’s office. They may have 
been transmitted to the company’s office, or they may 
be with Balfour, Guthrie & Company’s office, their 
agents. I am unable to tell you. I reported to the 
people that I represented that I had secured such maps. 

Q. Did you make any investigation on the ground 
to see whether the line was being constructed on those 
profiles ? 

A. As I remember it, we did subsequently. I think 
I advised the company at that time that we were unable 
to get—to obtain the elevation of the railroad location 
with regard to the water, and that it would be essential 
to have somebody go on the ground and make survey to 
determine it satisfactorily. 

@. Didn’t you have a further conference with Mr. 
Boschke in the latter part of October, in which he fur- 
nished you definite data as to the height of the railroad? 

A. Itmaybe. I don’t know. 

Q. <And about the 20th of October? 

A. It is quite possible. 

I think I can probably secure those profiles and maps 
that were furnished me. We generally have some diffi- 
culty in locating any maps that relate to Eastern Oregon 
Land Company matters, because of the three offices. 
I rather think I can. 


Mr. Wilson: I would like to call upon the witness, 
as well as upon the complainant, to furnish those maps, 
produce them. 
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The witness, continuing: I do not know whether I 
could recognize to your satisfaction the tracing they were 
taken from, if I should see it. The profiles of the dif- 
ferent locations made along there would all look very 
much alike, and it would be very difficult to do unless 
there were some distinguishing mark as to date or some- 
thing I could recognize other than the profile and the ele- 


vations. 


Mr. Wilson: I would like to serve notice we would 
like to have those produced at the trial. 


Mr. Veazie: We are perfectly willing to produce it. 
We would have had it here this afternoon if we could 
have found it. 


Questions by Mr. Wilson resumed. 


Q. You never made any protest to Mr. Boschke, 
or any official of the Deschutes Railroad Company that 
the road was not being constructed in accordance with 
the profiles or at a sufficient height? 

A. I think not. Ihave no recollection of ever doing 
anything of the kind. 

Q. And whatever information or maps you re- 
ceived you communicated to your principals? 

A. Ithmk so. That is my practice. 

Q. And within a short time after receiving it? 

A. Yes; that was our custom, and I have no doubt 
I did it in this case. 

I am again in the government employ. I have been 
employed lately in the Deschutes River territory, on the 


vs. Deschutes Railroad Company 575 
(Testimony of John T. Whistler) 


design and construction of two dams, the Bend Power 
and Light Company’s diversion works, the Central Ore- 
gon Irrigation Company’s north canal and dam. The 
first project I referred to is located at the town of Bend 
on the Deschutes River. The second project is the prop- 
erty of the Central Oregon Irrigation Company, former- 
ly the Deschutes Irrigation and Power Company. The 
diversion is about a mile north of Bend on the river. That 
is not a storage reservoir. It will take the flow of the 
river at all times of the year that it is desired. It is an 
irrigation canal and is not a power canal. That project 
does not contemplate, as far as our connection with the 
design or project is concerned, that the water during the 
flood season shall be stored for use during irrigation 
season. There has been a future development which 
they have considered in connection with it for storage, 
but it would have no relation to this design. 

I have also been connected with another project up 
there for the government or state which contemplates 
storage of the flood water. That would be at the head of 
Benham Falls, or somewhere within a mile above. The 
storage would be in what we have called the Benham 
Falls reservoir site above the dam. That is about 135 
miles above Sherar Bridge. That is just in the process 
of investigation, and it may be all the way from nothing 
to over two hundred thousand acres as an irrigation pro- 
ject, with alternative power possibilities, none of which 
are worked up. The maximum development there of 
this project would store all the flood water during the 
flood season. 
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I have also been connected with another storage res- 
ervoir project on Crooked River, slightly. I cannot re- 
call the size of this project. The work or the develop- 
ment of that feature was worked out by another man and 
my connection with it is little more than having read his 
reports at the present time. ‘That is located on the 
Crooked River, about the town or postoffice of Post, 
some twenty miles above Prineville. It is contemplated 
that that will take care of practically all the flood waters 
at that point if it is constructed. The limit or maximum 
development there would take all of the flood waters 
of Crooked River. In preparing this report we took 
the records of the United States Geological Survey for 
the minimum and maximum flow of the river. We 
made no measurements of our own. We took their rec- 
ords. Their records are prepared, the data is obtained 
by what are called guaging stations, a station at which a 
guage is established, the daily heights recorded, and occa- 
sional measurements by current meters made to deter- 
mine the rating curve, as it is called. IT simply took their 
figures of approximately 4,000 second feet. I did not 
estimate from our figures. I simply took their figures. 
We hade made our estimates on the assumption that 
4,000 second feet would be availabale at this site, a mini- 
mum of 4,000. I have made no investigation as to the 
maximum flow at that point, but have used the records 
of the United States Geological Survey. They show on 
the maximum discharge a little over 30,000 second feet at 
the mouth of the river, and we have assumed that it is 
approximately the same at Sherar Bridge. The topo- 
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graphical surveys referred to as having been made un- 
der my direction, were made by Mr. Perry. I could not 
tell without reference to the map what we found to be 
the fall of the river for a distance of a mile above the 
proposed dam site, and I have not the map with me. 
I cannot tell from memory without reference to the 
map how far up the river a dam sixty feet would back the 
water. My impression would be it is about six miles. 

Q. What is contained in the detailed report that 
you refer to that is not contained in your prelimimary 
report. 

A. Alternative number one referred to here in- 
cludes estimate for equipment, while all the alternatives 
in this estimate here refer only to cost for developing the 
water power but not the construction of power house and 
installation of equipment. ‘This was made for compara- 
tive purposes only. 

Q. Had you, in either one of these reports, decided 
on any definite location. 

A. No. I think we at no time decided on a defi- 
nite location. I don’t think we felt at any time that we 
were authorized to do this. We were requested to fur- 
nish the company with certain information, for their in- 
formation, presumably, to know whether they wanted 
to go ahead and finanace the project and also to know 
which shemes, which alternatives would be the best to 
work on in the obtaininig of the right of way or title to 
property. That is my assumption. 

I think I made estimates of the cost of the dam 
located at the point known as the Interior Development 
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Company’s dam site. This estimate apparently does 
not state Just where the dam was to be located. It is my 
impression, however, that it was on the Interior Devel- 
opment Company’s dam site. Before construction is un- 
dertaken it is material to know what the underlying 
formation is under the dam, or before much money is 
involved. It is very valuable to know that even when 
you are making up your report. It is practicable to con- 
struct a dam on a gravel formation or on a loose lava 
formation. We did not take any borings at any of these 
dam sites to know what the underlying formation was. 

(). It might be practical to construct a dam there, 
but the cost might be prohibitive, mightn’t it? 

A. It might be; yes. 

I think perhaps I have constructed only two dams in 
loose rock or lava formation. They were very low dams, 
A few feet high, simple diversion dams. 

Q. You did not construct any sixty foot dams on a 
lava formation, did you? 

A. No. 

Q. You would not contemplate doing any such 
thing, as an engineer, would you? 

A. Yes, there might easily be circumstances under 
which I would. I would rather not. I would rather have 
good bed rock. 

Q. As an engineer you would not recommend it, 
generally speaking? 

A. No, I won’t say that. It depends altogether on 
the circumstances, how valuable the raising of the water 
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to the height desired would be, and how much money my 
chent can put up. 

Q. Now, in these reports that you made here, you 
never at any time contemplated a dam more than sixty 
feet high, did you? 

«A. We made no report on anything over sixty feet. 

Q. Why didn’t vou make a report on a dam over 
sixty feet? 

A. I think our instructions were to prepare esti- 
mates on that basis. 

Q. That was all they were interested in at that 
time? 

A. Iam not clear about that, but that is my recol- 
lection of it. We were instructed to prepare our esti- 
mates on the basis of a sixty foot dam. 

Q. Now when was your last report here made with 
reference to the report of J. G. White & Company? 

A. J. G. White & Company’s reports were made 
subsequent to ours. That is my recollection. 

Q. How long, do you know? 

A. I think about the following year. 

White’s man was not there until after we made our 
report. We had completed both our preliminary work 
and report before White’s man came out there. 

I can’t tell exactly the first date on which I conferred 
with Mr. Boschke or any of the railroad people about 
this proposition. I should say it was some time within a 
few weeks of the first of August, 1909. That is little 
more than a guess. The next conference was approxi- 
mately in October. I could not tell in a way that would 
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be worth anything as evidence without taking my corres- 
pondence and digging it out of the correspondence. The 
different persons connected with the Deschutes Rail- 
road Company that I talked to about the matter were 
Mr. Boschke, Mr. Brun, the chief draftsman, and Mr. 
Morrow. 


I am unable to say when I was first employed by 
the Hastern Oregon Land Company or Balfour, Guthrie 
& Company with reference to the Sherar property. I 
was asked the latter part of 1908 to make a trip up the 
river, but with special reference to the Moody site, and 
I am not certain that any reference was made to the 
Sherar property at that time. I did, however, go up 
the river and come out at the Sherar property. I had 
been employed prior to June 25th or 26th, 1909, with 
reference to the Sherar property. ‘That employment 
lasted in one way or another, as we would be called on 
for further information, until I took up this government 
work. I took up the government work about the first 
of April, 1918. I can’t say exactly how many times I 
was up there from June, 1909, to January, 1910, pos- 
sibly half a dozen times. That is largely a guess. I was 
up there more in the summer time than in the winter. I 
can’t sav that I was up there in October, 1909. I was 
up there some time after construction commenced. I 
was up there one time, I remember, before the rails were 
laid. The grading had been done. The bridges, I be- 
lieve, were not in, as near as ‘I can fix it. I don’t think 
I was up there at any time when the grade was bemg 
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actually constructed above Sherar Bridge. I don’t be- 
lieve I was. 

Q. At the time you went to Mr. Boschke’s office, 
about October 5th, 1909, you had been informed that 
construction was going on there? 

A. I think so, yes. 


RE-DIRECT EXAMINATION. 


@. What appears to be the formation, from such 
examination as you made at the proposed dam site, as to 
whether it is a loose, voleanic rock or solid rock? 

A. There is no loose voleanic rock on top. I have 
no knowledge of what is in the bottom of the channel. 

Q. At such points as the river has cut, at the falls 
and below, to a considerable depth, what sort of forma- 
tion is disclosed? 

A. Nothing but solid rock at any place I know of 
in the Sherar Bridge region. 

Approximately 75 per cent of the flow of the Des- 
chutes River is below the proposed storage projects on 
the upper river and there are no storage projects or irri- 
gation projects connected with that 75 per cent flow of 
any appreciable amount. The Deschutes River is prob- 
ably much more regular and constant than average riv- 
ers, average streams, and certainly much more so than 
streams in the arid states. It carries remarkably little 
drift wood and a remarkably small amount of sedi- 
ment. I believe it is regarded as one of the most uni- 
form streams, as far as flowage is concerned, in this part 
of the country. 
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THOMAS F. RICHARDSON, testified by depo- 
sition, on behalf of plaintiff, as follows: 


I am 58 years of age; reside in Brooklyn, New York. 
I am a civil engineer. I have made surveys, studies and 
estimates for numerous hydro-electric developments, in- 
cluding Winnipeg, Manitoba, 150,000 horse power; 
Big Creek, California, 100,000 horse power; Saskatoon, 
Saskatchewan, 6,000 horse power; Baker River, Wash- 
tington; Bonny Eagle, Maine; Lake Caspereau, N. S.; 
Idaho, Oregon. 


I am acquainted with the firm of J. G. White & 
Company and have been employed by it since Septem- 
ber, 1907. From September to December, 1907, I was 
construction superintendent in charge of the construc- 
tion of the La Crosse hydro-electric development. From 
January 1, 1908, to September 1, 1909, I was general 
superintendent in charge of all construction work for J. 
G. White & Company. From September 1, 1909, to 
date I have been chief civil engineer and have been en- 
gaged in making reports and estimates on all kinds of 
construction work, including hydro-electric construction. 


I visited the Deschutes River near Sherar’s Bridge 
on November 5th and 6th, 1908, in the interests of Mr. 
A. Welch, Portland, Oregon, and Mr. Isaac Anderson, 
Spokane, Washington, who proposed to build a power 
plant at this site. In May, 1910, I saw the paper pur- 
ported to be a report on the Deschutes River power pro- 
ject, made by White & Company, now handed me and 
marked Complainant’s Exhibit 1, and I previously fur- 
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nished a large part of the data contained in it. The 
surveys were made by Mr. E. A. W. Haramatt of Hyde 
Park, Mass., who left New York for Portland, Oregon, 
about January 3, 1910, and was engaged on the surveys 
about one and one-half months. Mr. Hammatt then 
went to San Francisco, where preliminary studies and 
estimates for this project were made in the San K’rancisco 
office of J. G. White & Company. ‘These were brought 
to New York by Mr. Hammatt, where they were revised 
and more careful studies and estimates of cost made. The 
surveys were made under my direction and the studies 
and estimates contained in this report were also made by 
me or under my direction. 

At the proposed dam site the Deschutes River runs 
through a deep basaltic valley, the bottom of this val- 
ley between the precipitous side slopes being 300 or 400 
feet wide, the side slopes rising 60 or 70 feet in 100 on 
both sides to a height of 500 feet or more above the 
river. At times of flood flow in the river the whole bot- 
tom of the valley is covered with water, but usually the 
river is confined in a narrow gorge in the middle of the 
valley. This gorge is from 40 to 100 feet wide and the 
water in the gorge is from 20 to over 50 feet deep. The 
statistics on which paragraph three in the report of J. G. 
White & Company, entitled “Water Supply” are based, 
were obtained from the Portland office of the U. S. Geo- 
logical Survey, Mr. C. J. Stevens, District Engineers, 
and were worked up and arranged under my direction. 
The amount of power set forth in paragraph four of 
said report of White & Company is estimated as fol- 
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lows: Knowing the amount of water available as deter- 
mined in paragraph three, namely, that under present 
conditions there would be 5,200 second feet, and if all the 
water above Bend were diverted and none of it returned, 
there would be 3,500 second feet, and also knowing the 
height of the proposed diversion demand of the tail water 
below the power house, thus being able to determine the 
head, the amount of power can be determined by formula. 


H. P.—Cubic feet per second x head x 62.3 pounds. 
550 


With reference to paragraph five of the report, my 
judgment is that this project would be best developed 
by building a diversion dam at site number one, 175 feet 
above the head of the falls, constructing a tunnel of suffi- 
cient size 3,200 feet long for conveying water from above 
this dam to a power house located about 1,875 feet below 
Sherar’s Bridge. 


The foregoing testimony was offered and received 
over the objection of defendant, to the witness testifying 
from the report on the Deschutes River project made 
by White & Company on the ground and for the reason 
that said report was made long after defendant’s rail- 
road was constructed and in operation, and is therefore 
incompetent, immaterial, and irrelevant for any purpose 
whatsoever in this litigation, and also on the ground and 
for the reason that if the aforesaid report is admissible 
for any purpose it is the best evidence of what is therein 
contained, and there is no necessity or occasion for this 
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witness to undertake to interpret same since it is plainly 
stated in said report what is meant thereby. 


The following are detailed estimates of the cost of 
work for developing this project on the basis of stream 
flows of 5,200 second feet, 3,500 second feet, and 1,750 
second feet with crest of dam at elevation 765: 


Estimate of Cost. 


Development on basis of 5,200 C. I°. S. stream flow. 
Installation 45,100 EK. H. P. Load factor 80 per cent. 


EMMNATY WOVE... 5. ee eke tee nee $ 14,000 
Beemietoolsscamp, tC... 2... nese nese eee 195,000 
Meeetiorcare of water. . 0... oo. eens 100,000 
W974 and abutments...................-. 349,420 
ieeadwork of tunnels................-... 86,000 
te ar 815,540 
NS ee Se ee Se ee ee 45,000 
leower house substructure................ 103,000 
fever, house superstructure.............. 77,000 
Beeiratlic equipment..................4. 252,720 
iwechical equipment .................... 472,500 
Meemi@ament quarters.................00.. 15,000 
ieeveezdministration.............-.e.s+0. 78,000 
Bontingencies, 10 per cent................ 260,320 

$2,863,500 
Contractor’s profit, etc., 10 per cent........ 286,400 


$3,149,900 
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Estimate of Cost. 


Development on Basis of 3,500 C. F. S. Stream Flow. 


Load Factor 
Installation 


Preliminary eee 
Plant, tools,canip ete... 9 
Takine care of weber. 
Dam and abutments:..--. 2... 


PP CUISLOCK Gorge as orice oe 
Power house substructure... . 
Power house superstructure... 
Hydraulic equipment........ 
Electrical equipment......... 
Permanent quarters......... 
Local administration......... 


Contimoencies se. cacy” 


Contractor’s profits, ete., 10%. 


80% 60% 
30,400 40,500 
E.H.P. Kei 


$ 14,000 $ 14,000 


155,000 185,000 
100,000 100,000 


. 949,420 349,420 


80,000 86,000 
615,860 745,780 
30,000 40,000 
69,000 95,000 
52,000 70,000 


168,500 228,000 
315,000 425,000 
15,000 15,000 
60,000 70,000 


$2,023,780 $2,423,200 


202,380 242,320 


$2,226,160 $2,665,520 
222,640 266,580 


$2,448,800 $2,932,100 
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Estimate of Cost. 
Half Development on Basis of 1,750, C. F. S. Stream 
Flow. 
Load Factor 807% 607% 
Installation 15,200 20,250 
1 Ee) S Oe Se! dS eas 
Herelmmnary ..........0000- $ 14,000 14,000 
Plant, tools and camp, etc..... 95,000 115,000 
Serene care Of water......... 100,000 100,000 
Dam and abutments.......... 349,420 349,420 
Headwork of tunnel.......... 50,000 50,000 
MOMIIIC ee es 307,930 372,890 
MeEMISUGCKS .......20 0552-2 n ee 15,000 20,000 
Power house substructure ..... 69,000 95,000 
Power house superstructure... . 30,000 40,000 
Hydraulic equipment......... 85,000 117,000 
Electrical equipment......... 160,000 215,000 
ieetmanent quarters.......... 15,000 15,000 
Loca] administration......... 50,000 55,000 


$1,340,350 $1,558,310 
Bomtingencies 10% ........... 134,040 155,830 


$1,474,390 1,714,140 
Contractor’s profit, etc., 10%... 147,410 171,460 


$1,621,800 $1,885,600 
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Summary of Power Available and of Costs 
Elevation of Crest of Dam 765 


Average Total £.H.P. Cost E.H.P. K. W. H. Output 
Flow L.F. Base Peak Total Cost Base Peak Annual 
5,200 80% 36,100 45,000 $3,149,900 $ 87.30 $ 69.80 236,000,000 
3,500 80% 24,300 30,400 2,448,800 100.80 80.60 159,000,000 
3,500 60% 24,300 40,500 2,932,100 120.70 72.60 159,000,000 
1,750 80% 12,150 15,200 1,621,800 133.50 106.70 79,500,000 
1,750 60% 12,150 20,250 1,885,600 155.20 93.30 79,500,000 


The above estimates do not include the cost of real 
estate, water rights, transmission or distribution, nor do 
they include expenses incidental to organization, financ- 
ing or interest during construction. They do cover all 
construction costs, including a contractor’s profit and a 
reasonable allowance for contingencies. 


DIRECT INTERROGATORY 12: Give an es- 
timate of the cost of operating this project, when devel- 
oped. 


Defendant objected to interrogatory No. 12 on the 
ground and for the reason that the same is incompetent, 
immaterial, and irrelevant in that it makes no difference 
in this litigation what this witness may think it would 
cost to operate this conjectural power plant when devel- 
oped. 

A. Assuming the first construction to be the devel- 
opment of 20,250 EK. H. P., at 60 per cent load factor, 
giving as average output of 12,150 E. H. P. at the 
power house, the interest charge at 6 per cent on $155.20, 
the cost per base E. H. P. would be $9.31. Adding to 
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this $4.00 for operating expenses and taxes we have an 
annual production charge of $13.31 per EK. H. P. to 


which must be added charges incident to marketing. 


DIRECT INTERROGATORY 13. State what 
engineering and construction features the development 
of this project presents and what difficulties are pre- 
sented. 


Defendant objected to Interrogatory No. 13 on the 
ground and for the reason that it is immaterial what en- 
gineermg features or difficulties are concerned in the 
development of this conjectural power plant. 

A. "The engineering and construction features of 
this development present no unusual difficulties. It 
will be necessary to construct coffer dams of consider- 
able size and cost so arranged as to control and pass the 
water of the river during the construction of the masonry 
dam, and to excavate tunnels of considerable size as well 
as to build a power house and install hydraulic and elec- 
trical machinery, but none of this work presents unusual 
difficulties. 


DIRECT INTERROGATORY 14. Assuming 
that the railroad of the Oregon Trunk Railroad Com- 
pany is at an elevation of eight (8) feet higher than the 
railroad of the Deschutes River Railroad Company 
where said railroads cross the site of this proposed river 
power project, state to what extent the amount of power 
which may be developed at this site is curtailed by the 
location of the Deschutes Railroad Company’s line in 
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excess of the curtailment of the amount of power which 
may be developed at this site by location of the Oregon 
Trunk Railroad Company’s line. 


Defendant objected to Interrogatory No. 14 on the 
ground and for the reason that there is no evidence in 
this case supporting the hypothetical questions and on 
the further ground that the same is incompetent, irrele- 
vant and immaterial in that the height of the Oregon 
Trunk Railroad is not mvolved in this litigation. 

A. Assuming that the railroad of the Deschutes 
River Railroad Company where it crosses the dam site is 
eight feet lower than the railroad of the Oregon Trunk 
Line Railroad Company, the height of the crest of the 
dam would be limited to elevation 765, while its height 
of crest as limited by the railroad of the Oregon Trunk 
Railroad Company would be 778, thus reducing the 
available head eight feet; the amount of power possible 
to develop at these elevations of crest of dam and the 
curtailment due to the lower elevation of the Deschutes 


River Railroad are as follows: 


Electrical Horse Power 


Elevation 5,200 second feet. 3,500 second feet. 


Peak Peak Peak 

Crest of Dam_ Base 80% L.F. Base 80% LF. 60% LF. 
765 36,100 45,100 24,300 30,400 40,500 
773 39,600 49,500 26,600 33,300 44,400 


Curtailment . 3,500 4,400 2,300 2,900 3,900 
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examination which you made on the ground, state how 
in your opinion this project should be developed most 
economically if no railroads were constructed along the 
Deschutes River, giving the amount of power which 
could and in your judgment should be developed, the 
cost of the development which in your judgment would 
be most economical, a description of the development 
which you would adopt, estimates of its cost, the cost per 
horse power, and the annual production charge per 


horse power. 


Defendant objected to Interrogatory No. 15 on the 
ground and for the reason that it calls for a conclusion of 
the witness which is not based upon any facts in this case 
but is merely asking the witness to guess what would 
happen under the facts therein stated. 


A. From my examination on the ground and from 
subsequent studies and estimates, I believe that the most 
economical development for this project, if no railroads 
were constructed along the Deschutes River, would be 
to construct a diversion dam at Site No. 1, having a crest 
elevation of 820 or 55 feet higher than it is now possible 
to construct it because of the Deschutes River Railroad 
and 47 feet higher than it is now possible to construct it 
because of the Oregon Trunk Railroad. 

The tunnels and headworks for controlling and con- 
veying the water from above the dam to the power house 
would be located similarly to what they are for the lower 
head developments made necessary by the railroads as 
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constructed and the costs of these features would be the 
same as for the lower head developments. ‘The power 
house and equipment and penstocks would also be lo- 
cated similarly as for the lower head proposition, but 
would cost somewhat more on account of the larger 
amount of power development and the greater pressures. 
‘The head available with the crest of dam at 820 will be 
137 feet, while the head available with the crest of dam 
at 765 as limited by the Deschutes River Railroad is 82 
feet. 

The following tabulations show the total electrical 
horse power available for dams, with various heights of 
crest, the estimated costs of the developments and the 
costs per horse power, with flows of 5,200 second feet 


and 3,500 second feet. 


Estimate of Cost 
Average Flow, 5,200 second feet, 80% L. F. 


Elev. 
Top Head Total E.H.P. Estimated Cost per E.H.P. 
Dam Gross Net Base Peak Cost Base Peak 


765 86 82 36,100 45,100 $3,149,900 $87.30 $69.80 
773 94 90 39,600 49,500 3,310,800 83.70 66.90 
780 =101 97 42,700 53,300 3,475,200 81.50 65.20 
800 121 117 51,400 64,300 4,005,500 77.90 62.30 
820 141 137 60,200 75,300 4,625,800 76.80 61.40 


Estimate of Cost 
Average Flow, 3,500 second feet, 60% L. F. 


Elev. 
Top Head Total E.H.P. Estimated Cost per E.H.P. 
Dam Gross Net Base Peak Cost Base Peak 


765 86 82 24,300 40,400 $2,932,100 $120.70 $72.60 
773 «94 «©9990 ~—-26,600 ~—- 44,400 3,087,500 116,00 69.60 
780 101 97 28,700 47,800 3,234,700 112.70 67.70 
800 121 117 34,600 57,700 3,738,700 108.10 64.80 
820 141 137 40,500 67,500 4,350,100 107.40 64.40 
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DIRECT INTERROGATORY 16. If the 
railway line of the Deschutes Railway Company was not 
constructed upon the Deschutes River, but the railway 
line of the Oregon Trunk Railroad Company, were con- 
structed at the elevation at which the same is shown by 
the report of J. G. White & Company to be located, 
give a description of the development of this project 
which under those circumstances you deem most eco- 
nomical, the amount of power which should be developed 
by the plan which you deem the most advantageous and 
economical, giving estimates of the cost of the develop- 
ment, the cost per horse power and the annual produc- 
tion cost per horse power of the development of power 
which under those circumstances in your Judgment 
would be most economical and advantageous. 


Defendant objected to Interrogatory No. 16 on the 
ground and for the reason that it is not shown that the 
witness is qualified and his answers to said interroga- 
tories must of necessity be mere conjecture and specu- 


lation. 


A. The Deschutes River Railroad limits the height 
of the crest of the dam to elevation 765. If this rail- 
road had not been built the height of the crest of the dam 
would have been limited to elevation 773 by the Oregon 
Trunk Railroad, the track of which is eight feet higher 
where it crosses the dam site, than that of the Deschutes 
River Railroad. The plan of development would be 
the same for a dam with a crest elevation of 773 as for 
one with a crest elevation 765, but there would be eight 
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feet more head available, thus giving additional power. 

On page 5 (page of this abstract) is a tabula- 
tion entitled “Summary of Power Available and of 
Costs” for a development with the crest of the dam at 
elevation 765 for various average flows and load fac- 
tors. Following is a tabulation giving the same infor- 
mation for a dam with its crest at 773. 


Summary of Power Available and of Costs 
Elevation of Crest of Dam 773. 


K.W.H. 
Average Motall Wane: Total Cost E.H.P. Output 
Flow LF. Base Peak Cost Base Peak Annual 


5,200 80% 39,600 49,500 $3,310,800 $ 83.70 $66.90 259,000,000 
3,500 80% 26,600 33,300 2,610,600 98.10 78.40 174,000,000 
3,500 60% 26,600 44,400 3,087,500 116.10 69.50 174,000,000 
1,750 80% 13,300 16,650 1,750,400 131.60 105.10 — 87,000,000 
1,750 60% 13,300 22,200 2,011,700 151.30 90.60 — 87,000,000 


The above estimates do not include the cost of real 
estate, water rights, transmissiom or distribution, nor do 
they include expenses incidental to organization, financ- 
ing or interest during construction. ‘They do cover all 
construction costs including contractor’s profit and a 


reasonable allowance for contingencies. 


Assuming the first construction to be the develop- 
ment of 22,000 K.H.P. at 60% load factor, giving an 
average output of 13,300 EK.H.P. at the power house, the 
interest charge at 6” on $151.20, the cost per base 
E.H.P. would be $9.07. Adding to this $4 for operat- 
ing expenses and taxes we have an annual production 
charge of $13.07 per E.H.P. to which must be added 
charges incident to marketing. 


Or 
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In answer to CROSS INTERROGATORIES, 


the witness testified as follows: 


I have had no experience in making surveys and 


estimates for hydro-electric plants on the Deschutes 
River, other than for a plant at Sherar’s Bridge. 

Cross Int. 2. Did you make surveys, studies and 
estimates for hydro-electric development at the point 
known as Sherar’s Bridge or did you rely on the sur- 
veys and estimates made by other parties? 

A. I relied on surveys made under my direction 
by Mr. EK. A. W. Hammatt, civil engineer of many 
years’ experience, of Hyde Park, Mass. 

On my visit to the Deschutes River I examined the 
site carefully, noted the character of the material and 
the construction difficulties which might be encountered 
and looked up distances to the nearest railroad points, 
inquired into labor rates, etc. I made no surveys nor did 
I prepare any maps or drawings of the proposed devel- 
opment. 

As I remember, the report of J. G. White & Com- 
pany was made for Mr. Walter Martin of San Fran- 
cisco, but until I look up my records I am not sure that 
we were employed by him. We understood that Mr. 
Martin proposed to build a power development at this 
point and the data we used in making this report were 
obtained from surveys made under our direction by Mr. 
EK. A. W. Hammatt. We also collected data regarding 
stream flows from the records of the U. S. Geological 
Survey. The surveys were made in January and Feb- 
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ruary, 1910. The estimates were made in New York 
in the latter half of March, 1910, and the report was 
written in the San Francisco office about the middle of 
May, 1910, from data furnished by the New York office. 
No estimate was made of the cost of acquiring the dam 
site or of the cost of the flowage rights above the dam 
site. Our surveys only extended up the river one-half 
mile above site No. 1, and do not furnish sufficient data 
to state how far up stream the back water curve will 
extend from the crest of the dam projected in our report. 
The fall in the water surface of the river in the first half 
mile above site 1 is about 314 feet. 


Cross Int. 9. Referring to paragraph II of the re- 
port heretofore handed you, in which it is stated that a 
masonry dam can be constructed above these falls to 
increase the effective head to 86 feet without interfering 
with railroads now building on either bank, vou may 
state how high a dam could be constructed at this point 
so as not to interfere with the railroads you report as 
building on either bank, and state what elevation the 
railroads referred to were being constructed along the 
river past this dam site at the time you made this report? 

A. The Deschutes River Railroad, where it crosses 
the proposed dam site, is at an elevation of 776.1, and 
the Oregon Trunk Railway is 8 feet higher. The crest 
of the proposed dam is at elevation 765, or 11.1 feet 
lower than the Deschutes River R. R., this being con- 
sidered a proper margin so that the river, when in flood, 
will not encroach on the Deschutes River Railroad. 

There is probably very little ice flowing down the 
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river during the winter and at flood times, but I have 
no knowledge as to the amount of other drift material. 
The length of the crest of the dam will be about 500 
feet. Our records of flow in the river cover the four 
years 1906 to 1909 inclusive, during which there was 
recorded flow of 30,600 C. F. S., which would give a 
depth of water of 614 feet over a crest 500 feet long. 
The depth of 11.1 feet was adopted as a safe margin for 
much larger flows than are shown in our four years of 
records, and it is not believed that any higher dam could 
be safely built with the Deschutes River R. R. as at 
present constructed. The development of power at this 
site is expensive largely because of the low head which 
it is possible to utilize owing to the construction of the 
two railroads. 


In making my estimates for paragraph four of the 
report, I did not consider the market for power and 
made no estimate for distributing same. ‘The elevations 
of the railroads were furnished to our engineer, Mr. 
Hammatt, by the engineers of the two railroads. Our 
records show a difference of elevation between the two 
railroads at site 1 of 8 feet; at 300 feet above site 1 of 
6.1 feet, and 600 feet above site 1 of 4.34 feet. It is not 
practicable at high water to maintain a crest elevation 
of 60 feet above low water, or elevation about 775, as 
the Deschutes River Railroad is about 776. Our sur- 
veys do not extend far enough up stream above site 1 
to state how far up stream the back water curve would 
be extended by a dam constructed to an elevation of 
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765 and how much further up stream it would extend 
if a dam were constructed at an elevation of 775. 

It was the intention to haul materials from Grass 
Valley, at which there is a railroad, and the haul would 
be about 20 miles over a road which is said to be all down 
hill. The construction of the railroads along Deschutes 
River would reduce the cost of transporting material, 
but not very materially, as most of the heavy materials 
for construction would be obtained at the site of the 
work. 

If the Oregon Trunk Railroad were four feet higher 
than the Deschutes Railroad, the curtailment in power 
would be half of what it would be if the difference in 
elevation were 8 feet. 

Cross Int. 16. If it should appear in this case that 
the parties, who are attempting to develop the power 
site mentioned in your report, never had acquired title 
to the dam site nor acquired any flowage rights or rights 
to flood the lands above the power site, what if any effect, 
in your judgment, would this have on the economical 
development of a power site at this point? 

A. It would have no effect in my Judgment on the 
economical development of a power site at this point, 
whether flowage rights or rights to flood had been ac- 
quired or not. Flowage rights are rarely acquired at 
the time a report is made on a power development and 
frequently are not acquired until after the construction 
is completed. 

No borings were taken at the dam site, but a num- 
ber of soundings were made to determine the depth of 
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water. We should not undertake to build a dam until 
borings were taken, but the formation of the country 
indicated that a suitable foundation could be obtained 
and that no beds of gravel or other porous formation 
existed at the proposed dam site. 

Cross Int. 18. In the report heretofore handed you, 
you state in several places that the development of this 
power site would be more expensive than the develop- 
ment of other power sites in this vicinity; under these 
conditions why would it not be more practicable, from 
an economical standpoint, to select one of the other 
power sites referred to where the development would 
not be so expensive, and is it not a fact that these less 
expensive power sites, referred to, will in the natural 
course of events be developed before the more expensive 
sites and by reason thereof furnish all the electrical 
power market or power needs of the territory and mar- 
ket tributary to these power sites for many years to 
come? 

A. The statements referred to concerning high head 
developments are for comparison only and refer to such 
developments already made whose market is in Portland, 
Oregon, and as the market for Deschutes power has not 
been investigated or determined, cannot be applied to 
this case specifically. I know of no suitable site for a 
high head development in the vicinity of the Deschutes 
River. If the Deschutes River Railroad and the Oregon 
Trunk Railroad had not been built, a higher head could 
be used for this proposition which would reduce the cost 
per horse power of the development materially. 
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EDWARD A. W. HAMMAT'T, testified by depo- 
sition for plaintiff as follows: 


I am 59 years old, reside at Newton Center, Mass., 
and I am a civil engineer. During the last six or eight 
years I have made surveys, studies, and estimates for 
hydro-electrical development for Charles T. Main, for J. 
G. White & Company, and also for certain prospective 
owners of hydro-electric development. These develop- 
ments were on the Connecticut River near Brattleboro, 
Vermont, on the Saco River, at Bonny Eagle, Maine, the 
Deschutes River, Oregon, the Williams River near Bel- 
lows Falls, Vermont, on the Deerfield River running 
from Melbrun Falls, Massachusetts, to Somerset, Ver- 
mont, and on the Aros River in Mexico. I have been 
employed by J. G. White & Company as civil and hy- 
draulic engineer in making surveys, plans and estimates 
for hydro-electric development. I visited the Deschutes 
River near Sherar Bridge, Oregon, in January and Feb- 
ruary, 1910, for the purpose of making surveys and get- 
ting data necessary to make estimates for the develop- 
ment of power. I never saw the original report on the 
project made by White & Company but saw a copy of 
it this morning. ‘The surveys of the site of the Deschutes 
River power project and the plans upon which every- 
thing was based were made by me. ‘The detailed studies 
were made by Mr. Thomas I. Richardson and the esti- 
mates were made under Mr. Richardson’s direction. I 
assisted. All surveys, studies, and estimates were made 
under the direction of Mr. Richardson. 
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The canyon of the Deschutes River in the neighbor- 
hood of Sherar’s Bridge varies in width at the bottom 
from approximately 100 to 500 feet. The sides are 
mainly of volcanic rock and in places rise almost per- 
pendicular for 100 to 200 feet and then slope back to a 
height of 800 to 1000 feet above the bed of the stream. 
The stream channel itself at low water stages will vary 
from 40 to 200 feet in width, approximately, and in 
depth from 15 to 50 feet. 

For the statistics contained in paragraph three of 
the report of White & Company, entitled “Water Sup- 
ply,” I made copies of the official records in the office 
of the U. S. Geological Survey in Portland, Oregon. 
I had nothing to do with making up the estimates as to 
the amount of power, but I presume that it was arrived 


at from data secured by me. 


The foregoing testimony was offered and received 
over the objection of defendant, to the witness testifying 
from the report on the Deschutes River project made 
by White & Company on the ground and for the reason 
that said report was made long after defendant’s rail- 
road was constructed and in operation, and is therefore 
incompetent, immaterial, and irrelevant for any purpose 
whatsoever in this litigation, and also on the ground and 
for the reason that if the aforesaid report is admissible 
for any purpose it is the best evidence of what is therein 
contained, and there is no necessity or occasion for this 
witness to undertake to interpret same since it is plainly 
stated in said report what is meant thereby. 
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All the surveys and plans made by me were care- 
fully and accurately made and data regarding stream 
flow were obtamed from U. S. Geological Survey by 
me and the elevation and finished grade of the railroads 
I obtained from railroad engineers who were construct- 
ing the railroads. My elevations were based on bench 
marks given me by the railroad engineers, and by me 


reduced to a common base. 
CROSS EXAMINATION. 


I have had no other experience along the Deschutes 
River other than that gained in these surveys, I tramped 
over the territory extending from one-half to three- 
quarters of a mile above the Falls, to about a mile below 
the Falls, made a careful examination of the property 
and made a topographical survey and plan showing the 
stream, position of buildings, and railroad locations, took 
soundings at several sections across the stream, and in 
general secured data for a study of a possible develop- 
ment of power at this site. I made some maps, ete., but 
cannot attach any of the papers to this deposition as I 
delivered them to J. G. White & Company at the com- 
pletion of my work. 

I arrived in Portland about January 9, 1910, and 
made my surveys at the site during January and Feb- 
ruary, returning to Portland about the 16th or 18th of 
February. I then went to San Francisco, and in con- 
junction with Mr. Ashbaugh made some preliminary es- 
timates which were wanted immediately by J. G. White 
& Company at that place, leaving San Francisco about 
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March 2nd or 8rd for New York where in conjunction 
with Mr. Richardson additional studies were made and 
revised estimates were prepared during March, 1910. 


LEWIS E. ASHBAUGH testified by deposition 
on behalf of plaintiff as follows: 


My age is 41 years. I reside at 14 Elston Road, 
Upper Montclair, New Jersey. I am a civil engineer. 
Following ten years general work in railroad and struc- 
tural engineering, I was for three years Office Engineer 
of the Central Colorado Power Company in charge of 
investigations, surveys, designs, estimates and all engi- 
neering work preceding construction of two large hydro- 
electric plants; then four years in my present position 
as an hydraulic engineer with J. G. White & Company, 
making investigations, designs, and estimates in the 

* preparation of reports on various hydro-electric projects 
and developments in this country, Cuba, and Brazil; to- 
gether with special study of several German and Swiss 
hydro-electric plants and industries manufacturing 
waterwheels, pipe lines, etc. For nearly seven years I 
have been associated with the firm of J. G. White & 
Company, their chief hydraulic engineer being our con- 
sulting engineer for The Central Colorado Power Com- 
pany, and during the past four years I have been em- 
ployed by this firm on report work as noted in the pre- 
ceding answer. 

I have never visited the Deschutes River. I assisted 
in February, March, and April, 1910, in the preparation 
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All the surveys and plans made by me were care- 
fully and accurately made and data regarding stream 
flow were obtained from U. S. Geological Survey by 
me and the elevation and finished grade of the railroads 
I obtained from railroad engineers who were construct- 
ing the railroads. My elevations were based on bench 
marks given me by the railroad engineers, and by me 


reduced to a common base. 
CROSS EXAMINATION. 


I have had no other experience along the Deschutes 
River other than that gained in these surveys, I tramped 
over the territory extending from one-half to three- 
quarters of a mile above the Falls, to about a mile below 
the Falls, made a careful examination of the property 
and made a topographical survey and plan showing the 
stream, position of buildings, and railroad locations, took 
soundings at several sections across the stream, and in 
general secured data for a study of a possible develop- 
ment of power at this site. I made some maps, etc., but 
cannot attach any of the papers to this deposition as I 
delivered them to J. G. White & Company at the com- 
pletion of my work. 

I arrived in Portland about January 9, 1910, and 
made my surveys at the site durmg January and Feb- 
ruary, returning to Portland about the 16th or 18th of 
February. I then went to San Francisco, and in con- 
junction with Mr. Ashbaugh made some preliminary es- 
timates which were wanted immediately by J. G. White 
& Company at that place, leaving San Francisco about 
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March 2nd or 3rd for New York where in conjunction 
with Mr. Richardson additional studies were made and 
revised estimates were prepared during March, 1910. 


LEWIS E. ASHBAUGH testified by deposition 
on behalf of plaintiff as follows: 


My age is 41 years. I reside at 14 Elston Road, 
Upper Montclair, New Jersey. I am a civil engineer. 
Following ten years general work in railroad and struc- 
tural engineering, I was for three years Office Engineer 
of the Central Colorado Power Company in charge of 
investigations, surveys, designs, estimates and all engi- 
neering work preceding construction of two large hydro- 
electric plants; then four years in my present position 
as an hydraulic engineer with J. G. White & Company, 
making investigations, designs, and estimates in the 

* preparation of reports on various hydro-electric projects 
and developments in this country, Cuba, and Brazil; to- 
gether with special study of several German and Swiss 
hydro-electric plants and industries manufacturing 
waterwheels, pipe lines, etc. For nearly seven years I 
have been associated with the firm of J. G. White & 
Company, their chief hydraulic engineer being our con- 
sulting engineer for The Central Colorado Power Com- 
pany, and during the past four years I have been em- 
ployed by this firm on report work as noted in the pre- 
ceding answer. 

I have never visited the Deschutes River. I assisted 
in February, March, and April, 1910, in the preparation 
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of the report on the Deschutes River power project 
made by J. G. White & Company, now handed me. The 
surveys were made by Mr. E. A. W. Hammatt. The 
preliminary designs and estimates were made by me in 
our San Francisco office, Mr. Hammatt assisting. The 
designs and estimates were then revised and approved 
by Mr. T. EF. Richardson, chief civil engineer of J. G. 
White & Company, in New York office, whose mem- 
oranda and estimates were used in compiling the final 
report in the San Francisco office. Since the date of 
the report I have learned that the surveys were made 
under the direction of Mr. Richardson. 


I have not visited the site and my information re- 
garding it has been obtained from conference with Mr. 
Hammatt and others, and studies of maps, reports, etc. 
The electric horse power available at the power station 
switchboard is found by the formula EK. H. P.—.085 Q 
H where Q is the quantity of water in cubic feet per 
second and His the effective working head in feet. The 
power at the site in question should be developed by the 
construction of a dam just above the head of the falls 
which would serve to develop head and divert the water 
into tunnels which would conduct the water approxi- 
mately 3200 feet to a power station at the foot of the 
rapids. With the railroads located as they are the head 
is limited to approximately 86 feet, but our estimates 
show that a higher dam would be more economic, even to 
developing the limit of 141 feet of head, but which would 
form a reservoir to cover the railroads. 
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The foregoing testimony was offered and received 
over the objection of defendant, to the witness testify- 
ing from the report on the Deschutes River project made 
by White & Company on the ground and for the reason 
that said report was made long after defendant’s rail- 
road was constructed and in operation, and is therefore 
incompetent, immaterial, and irrelevant for any purpose 
whatsoever in this tigation, and also on the ground and 
for the reason that if the aforesaid report is admissible 
for any purpose it is the best evidence of what is therein 
contained, and there is no necessity or occasion for this 
witness to undertake to interpret same since it is plainly 
stated in said report what is meant thereby. 

My estimates of the costs of the various proposed 
developments would be as already given in the report 
under section VI, and the operation is as estimated in 
the report under Section VII. The projeet presents no 
extraordinary features. The large quantity of water in 
the river would require special coffer dams and the 
diversion of so much water to the power plant would 
require large tunnels with suitable headworks, but these 
are within ordinary engineering achievements. If the 
lower railroad were eliminated or raised to an elevation 
similar to the other, the amount of available power 
would be increased approximately ten per cent. Sec- 
tion IV of the report shows a difference of 3500 electric 
horse power, continuous output, when using 5200 cubic 
feet of water per second. From my study of the possi- 
bilities of the site, the most economic development is es- 
timated to be that using a dam having a crest at elevation 
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820, with power outputs as given in Section 1V of the 
report, and with estimated costs as given by Mr. T. F. 
Richardson in his deposition to interrogatory 15, which 
tabulated data I have verified. The character of the 
development would be the same if the lower railroad 
were eliminated, the dam being constructed to an eleva- 
tion 773 with power output from the plant as given 
under Section IV of the report, and with estimated costs 
as given by Mr. Richardson. 


The location of the Deschutes Railroad along the 
east bank would tend to make the headworks, tunnel, and 
pipe line construction much more expensive than if it 
were not located so close to the construction work of a 
power development, even to modify the design thereof 
as well as causing a large reduction in the available 
head. 


CROSS EXAMINATION. 


My experience has not been on other projects on 
the Deschutes River, but on other rivers on the Pacific 
coast territory and in the east and abroad. For my 
information in making designs and estimates I relied 
on the work of Mr. E. A. W. Hammatt, civil engineer, 
who made the survey for our company. ‘The report was 
made to determine the power possibilities of the Des- 
chutes River at Sherar Bridge. Such possibilities were 
found to be limited by the railroad construction, and our 
later conferences brought out the economy of a higher 


. dam, were the railroads not there located. 
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Field investigation was made by Mr. Hammatt in 
January and February, 1910. Preliminary designs and 
estimates were made in our San Francisco office late in 
February, and the results were revised and approved by 
Mr. Richardson in the New York office, and returned 
to San Francisco early in April for final compilation. 
Delivery of the report was probably made about the 
middle of April, 1910. The last paragraph of Section V 
of the report shows that we did not include real estate 
and flowage rights in our estimate. The purchase of 
option of the reservoir area, dam site, or any other land, 
would not affect our report in any way. We were re- 
porting on the power possibilities of the site, and the 
estimated cost did not include real estate, as just noted. 

TI have no special information on the subject of back 
water condition, but understand there would be no inter- 
ference with other interests. The market had no con- 
sideration, it not being a part of my work in connection 
with this project. The difference in elevations of rail- 
roads at the dam site was found to be eight feet, but a 
lesser amount some distance upstream. The location of 
the lower railroad forbids a dam raising the water level 
60 feet. I have no sufficient data regarding the back 
water conditions of the stream. A difference of four 
feet in an effective head of 82 feet, as available under 
present railroad conditions, would make a difference 
of approximately five per cent in power output, or one- 
half the amount noted in answer to interrogatory 14. 
Acquirement of proper title to lands and water rights 
would not in any way affect our report on the power 
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possibilities of this site, such reports often being made 
before any titles or even options are obtained and with 
a view of determining advisability of doing so. 


Studies of geological conditions along the Deschutes 
River indicate that there would be a solid ledge rock 
formation for a dam at the site selected and that it 
would not be simply a layer of rock overlying a sand 


or gravel formation. 


While some high head developments have been con- 
structed in Oregon at more economic costs than the one 
in question, we are not informed as to any more such 
possibilities, and we consider that there is nothing in the 
vicinity of this Deschutes River project which would be 


more economic of development. 


C. G. NASH, called and sworn on behalf of de- 
fendant, testified as follows: 


T am assistant engineer of the O.-W. R. & N. Com- 
pany and have been in its employ over five years; was 
employed as assistant civil engineer on the Deschutes 
line; worked on the location of that line at several 
points; I was there in the fall and winter of 1908 and 
1909 and the summer and fall of 1909; I am familiar 
with photography and made photographs of nearly all 
the construction work I have done, covering possibly 
fifteen years, and I made photographs of the Deschutes 
railroad and vicinity in the vicinity of Sherar’s Bridge; 
that the photographs marked defendant’s exhibits 8 to 


a 
————— A re as 
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34 were made by me and accurately represent the locali- 


ties shown. 


Thereupon exhibits 8 to 34 were offered and re- 
ceived in evidence, and accompany the record herein. 


That defendant’s exhibits Nos. 8 to 27 were taken in 
March, 1909, and defendant’s exhibits 28 to 384 were 
taken in September, 1913. Defendant’s exhibit 8 is 
looking up stream from a point about a mile, possibly 
a mile and a quarter, below Sherar’s Bridge. It is about 
a mile and a half or a mile and three-quarters below the 
projected dam site of the Interior Development Com- 
pany, at a point between mile posts 41 and 42 on de- 
fendant’s exhibit 35, for identification. Defendant’s 
exhibit 9 was taken just south of Buck Hollow, looking 
up stream showing the lower end of the gorge at engi- 
neer’s station L-prime, 2215, from the Deschutes rail- 
road side of the river. Defendant’s exhibit 10 was taken 
on the Deschutes Railroad side of the river loowing down 
stream from engineer’s station L-prime 2233, 1800 feet 
south of Buck Hollow. Defendant’s exhibit 11 was 
taken from the same point as exhibit 10, looking in the 
opposite direction (up stream) and shows Sherar’s house 
and barn. Defendant’s exhibit 12 was taken from en- 
gineer’s station L-prime 2254, from the Deschutes Rail- 
road side of the river, and shows Sherar’s house, looking 
down stream. Defendant’s exhibit 138 was taken just 
across the river from Sherar’s house. Defendant’s ex- 
hibit 14 was taken on the Oregon Trunk Line side of 
the river close to the head of the falls. 
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Defendant’s exhibit 15 was taken from the Oregon 
Trunk Line side of the river, looking almost squarely 
across the river toward the Sherar I‘alls. Possibly 500 
or 600 feet below the projected dam site of the Interior 
Development Company. Defendant’s exhibit 16 was 
taken from the Deschutes Railroad side of the river 
showing the early workings on the projected dam just 
above the dam site. The grade shown is the Tygh Val- 
ley wagon road. Defendant’s exhibit 17 was taken from 
a point above the proposed dam, looking down stream 
from the Deschutes Railroad side of the river. De- 
fendant’s exhibit 18 was taken from engineer’s station 
L-prime 2347 possibly a mile and a quarter above the 
proposed dam. Defendant’s exhibit 19 was taken from 
engineer’s station L-prime 2372 on the Deschutes Rail- 
road side of the river, looking down stream. That 1s 
nearly two miles above proposed dam. Defendant’s ex- 
hibit 20 was taken from the Deschutes Railroad side of 
the river looking up stream showing the character of 
the canyon at the mouth of White River. Defendant’s 
exhibit 21 looks squarely across the Deschutes River 
into the mouth of White River. Defendant’s exhibit 
22 is taken from the Deschutes Railroad side of the 
river, looking down stream into the mouth of White 
River. Defendant’s exhibit 23 was taken from engi- 
neer’s station L-prime 2520, looking down stream about 
five miles above the proposed dam. Defendant’s exhibit 
24 was taken from the Deschutes Railroad side of the 
river, looking down stream about six miles above the 
proposed dam. Defendant’s exhibit 25 was taken from 
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the Deschutes Railroad side of the river, looking down 
stream at a point seven miles above the proposed dam. 
Defendant’s exhibit 26 was taken from the same side 
of the river looking down stream about seven and a 
quarter miles above the proposed dam. Defendant’s 
exhibit 27 was taken from the same side of the river 
looking down stream about seven and one-half miles 
above proposed dam. Defendant’s exhibit 28 was taken 
from the same point as defendant’s exhibit 17. De- 
fendant’s exhibit 29 was taken from the same point as 
defendant’s exhibit 16. Defendant’s exhibit 30 was 
taken from the Oregon Trunk Line side of the river, 
possibly 100 feet above the proposed dam, looking down 
stream. Defendant’s exhibit 31 was taken from the 
same position as exhibit 30, looking in the opposite di- 
rection (up stream). The building shown is the Ore- 
gon Trunk Line station at Sherar. Defendant’s exhibit 
32 was taken from the Oregon Trunk Line side of the 
river, looking across to the Deschutes Railroad side, 
showing proposed dam on the Deschutes side. De- 
fendant’s exhibit 33 was taken from the Oregon Trunk 
Line side of the river, showing the end of the dam on 
the Oregon ‘Trunk side. Defendant’s exhibit 34 was 
taken on the Oregon Trunk Line side of the river, look- 
ing almost squarely across to the Deschutes Railroad 
side of the river, and shows the dam and the Deschutes 
Railroad embankment. 
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Plaintiff offered in evidence exhibits as follows: 


Certified copy of a decision rendered by the Secre- 
tary of the Interior on the 16th day of June, 1909, in 
the case of the Executors of J. H. Sherar vs. A. L. 
Veazie, which was objected to as set forth in the stipu- 
lation of the parties above. Same was received as evi- 
dence, marked Plaintiff’s Exhibit 9, and is as follows: 


PLAINTIFE’S EXHIBIT 9. 
DEPARTMENT OF THE INTERIOR 


Washington, June 16, 1909. 
D 4099 


Executors of J. H. Sherar 
vs. 
A. L. Veazie, Attorney in fact for the Santa Fe Pa- 
cific R. R. Co. 


MOTION FOR REVIEW. 


The Commissioner of the 
General Land Office. 
Sir: 


December 28, 1908, the Department entertained a 
motion filed by plaintiffs for review of its decision of 
August 15, 1908, in the case of Executors of J. H. 
Sherar vs. A. L. Veazie, attorney in fact for Santa Fe 
Pacific Railroad Company, involving the SEY, NWY, 
NWIANEI,, Sec. 3, T.45S., R. 14 E., and NASW, 
Sec. 35, T. 3 S., R. 14 E., The Dalles, Oregon. 


The papers have been returned with evidence of 
service, together with reply briefs, ete. 
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January 26, 1906, the Santa Fe Pacific Railroad 
Company by A. L. Veazie, attorney in fact, filed selec- 
tion under the act of June 4, 1897, (30 Sta. 36) for the 
above described tracts, in lieu of lands relinquished in 
the San Francisco Mountain Forest Reserve, Arizona. 
Said act provides: 


That in cases in which a tract covered by an unper- 
fected bona fide claim or by a patent is included within 
the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the 
tract to the Government and may select in lieu thereof 
a tract of vacant land open to settlement not exceeding 
in area the tract covered by his claim or patent. 


A person applying to select land under this act must 
swear, among other things, that said land is not occu- 
pied in any manner adversely to the selector. 


February 13, 1906, the Santa Fe Pacific Railroad 
Company, by J. H. Sherar, attorney in fact, presented 
three applications to select under the act of June 4, 
1897, which included these same tracts, together with a 
duly corroborated affidavit of protest: (1) that at the 
date of the said lieu land selection was made by the said 
A. L. Veazie no portion of said land was vacant land 
opened to settlement; (2) that each and every legal sub- 
division thereof was at the date of said selection occu- 
pied by said protestant under a claim of ownership, and 
had been so occupied for more than four years prior to 
the date of said selection; (3) that no portion of said 
above described tracts at the date of said selection was 
vacant land open to settlement, but each and every sub- 
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division thereof was and had been occupied and in the 
exclusive possession of the protestant for more than 
twenty-five years prior to the date of said selection. 


The applications of Sherar were rejected by the 
local officers for conflict with the prior lieu selection by 
A. L. Veazie, from which action Sherar appealed. 


Your office ordered a hearing “‘to determine whether 
or not the land involved . . . . was vacant public 
land subject to selection under the act of June 4, 1897 
(30 Stat. 36) at the time the application of the Santa 
Fe Pacific R. R. Co. by A. L. Veazie, as attorney in 
fact, was filed in the local office.” 


The hearing was had, all parties appearing in per- 
son and by attorney. The decision of the register was 
as follows: 


From the testimony presented in this case it appears 
that the protestant was not in actual possession of the 
land involved at the date said selection was filed, and 
that the Jand was vacant Government land subject to 
entry by the first qualified applicant therefor. I am 
therefore of the opinion that said selection should not 
be cancelled. 


The Receiver decided as follows: 


From the testimony presented in this case it appears 
that the protestant was an actual adverse occupant of 
said lands at the date of selection; that said lands were 
not subject to entry by the selector at date of filing 
application to select on account of the adverse occupancy 


vs. Deschutes Railroad Company 615 


of the protestant. I am therefore of the opinion that 
said selection by said company should be cancelled. 


In the meantime J. H. Sherar died testate. ‘The 
executors of his will intervened and appealed to your 
office from the register’s decision. An appeal was like- 
wise taken by the opposite party from the receiver’s de- 
cision. Your office, in decision of April 9, 1908, after 
stating that Sherar many years ago had purchased the 
rights to a bridge and to certain toll roads—two of 
which crossed the land in controversy—and was the 
owner of thousands of sheep, found: 


At certain seasons of the year, among other places 
used for similar purposes, the protestant used the land 
in controversy for grazing, bedding, salting and feeding 
his sheep which ranged over hundreds of acres. ‘There 
have never been any buildings, enclosures or fences on 
the land embraced in the lieu selection mentioned. It 
has never been cultivated and it is not susceptible of 
cultivation. Because of the existence of the toll roads 
mentioned and protestant’s unlawful use of the land, it 
is claimed for him that he was in actual possession of 
the land and therefore that such land was not vacant and 
unoccupied. Such a contention has no force. The pro- 
testant and his counsel seem to have considered that the 
words “use” and “possession” or “occupancy” are syn- 
onymous, but they are widely divergent in their mean- 
ing. The toll roads mentioned gave the protestant 
nothing more than a right of way over public land, and 
his unauthorized use occasionally of the land for sheep 
grazing, etc., was in no sense an occupancy or even pos- 
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session of the land, and there was no condition, as shown 
by the testimony, that could defeat the right of the 
Santa Fe Pacific R. R. Co., by A. L. Veazie, its attor- 
ney in fact, to select the land on January 26, 1906, under 
the aforesaid act of June 4, 1897. . . . There was 
no evidence of occupancy of the land selected, and there 
were no signs of settlement or improvements, therefore 
there was nothing of which the selector could be charged 
with notice. It is unmistakably shown that Sherar had 
no color of title to the land and that he was not in a 
position to assert any claim or title thereto. 


Your office accordingly affirmed the decision of the 
register and upon appeal the Department affirmed the 
action of your office in the decision now under review, 
in which it was found, among other things: “Sherar has 
not shown color of right or occupancy of the land, ex- 
cept as nomad bands of sheep occasionally passed and 


pastured over it.” 


The essential question for determination is, whether 
or not the land was vacant and unoccupied, and thus 
subject to selection under the act of June 4, 1897, at the 
time application to select was filed in the local office 
by the Santa Fe Pacific Railroad Company, A. L. 
Veazie, attorney in fact. 


The lands in controversy are situated in the canyon 
of the Deschutes River. They are mostly rocky lands 
and the walls of the canyon are very precipitous, so much 
so that ingress and egress are rendered practically im- 
possible except through side canyons or over especially 
constructed roads. The land is not valuable for culti- 
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vation, but does possess some value for grazing pur- 
poses. It appears to be impracticable to enclose the 
lands in the canyon with fence on account of their broken 
character, and in fact it is unnecessary to enclose them 
with fence because of the natural barriers. On the 
northwest northeast quarter of Section 3, near the north 
line, are located falls in the Deschutes River, in which 
apparently lies the chief value of the land, so far as 


this controversy is concerned. 


In 1871, J. H. Sherar bought out the interest of a 
predecessor, the purchase including a toll bridge across 
the Deschutes River, and his place was thereafter known 
as Sherar’s Bridge. The land at the time was not 
surveyed. According to his statement, he paid six 
thousand dollars “for the road and the land rights; I 
paid six thousand dollars for the road and the land along 
the river there.” Sherar claimed that the land included 
in his purchase was “that along up and down the river 
from the mouth of White River down to the mouth of 
Buck Hollow.” After the public surveys were extended 
over that section of country, Sherar made homestead 
entry for the SEY, Sec. 34, T. 3 S., R. 14 EK. At the 
time he made such entry he supposed that it included the 
falls in the river, and not until 1901 did he discover that 
the south line of his homestead did not run south of 
said falls. He then took steps to acquire title to the 
land upon which the falls are situated, as well as the 
SEIYZANW1, Sec. 8, and the NYUSWI, Sec. 35. He 
already owned, in addition to his homestead, the SW14, 
NEI, Sec. 3, and other lands up the Deschutes River 
toward the mouth of White River. 
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The lands in question were included in a selection 
list, of the State of Oregon. They were sold by the 
State to Annette Mitchell, a clerk in the office of 
Sherar’s agent at The Dalles, who assigned her certifi- 
cate to Sherar June 7, 1901. From that time until 
Veazie’s selection, it appears that Sherar believed that he 
was the owner of these tracts, or was in a position to 
acquire title thereto. The State selection was held for 
cancellation May 21, 1903. Sherar surrendered his 
sale certificate and applied for repayment March 8, 
1904, which the State made March 22, 1904. He testi- 
fied that when he signed this application for repayment 
he did not know that it referred to these lands in the 
canyon. He was quite old, and his agent at The Dalles 
was looking after many other lots for him. He is cor- 
roborated in his statement by the testimony of his wife, 
who appears to have been the principal factor in the 
transaction of his business. The fact that Sherar sur- 
rendered the certificate of sale and applied for repay- 
ment under a cancelled State selection is not regarded as 
proof that he abandoned claim to the land, or that he 
was estopped thereby from asserting occupancy claim 


against the Veazie selection. 


From 1871 Sherar and his claim continued to reside 
in the canyon, and to use and occupy the lands therein, 
both above and below the bridge, until his death. He 
was engaged in building and repairing roads and in 
the sheep business. ‘These lands were used by him in 
the same way as the lands embraced in his homestead, 
which was not fenced because it was deemed unnecessary 
on account of the character and location of the land. 
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He supposed he owned the NWIANEY, Sec. 3, on 
which the falls are located, because in his original pur- 
chase he had paid for the possessory right thereto, along 
with other lands. ‘The forty was crossed by his toll 
roads on both sides of the river. He had, and used, a 
private road on the east side of the river, between the 
toll road and the river. On the west side and near the 
falls he for many years maintained a hydraulic ram for 
the purpose of supplying his home with water. A wing 
dam, about one hundred feet in length, was built out 
into the river. This forty was also used by Sherar as a 
feeding and bedding ground for his sheep. He also 
built a fish house, with a canal or flume leading thereto. 
The remains of these improvements may still be seen. 
The N14,SW1,, Sec. 35 is about equally divided by the 
Deschutes River. The N14 of the eighty is practically 
inaccessible except through an enclosure on Sherar’s 
homestead, and was used by him as a hog pasture and 
lambing ground. It was also used as a place for catch- 
ing drift wood coming down the river, and a private 
roadway was constructed by Sherar which ran nearly 
to the center of Sec. 35 and over which he hauled drift 
wood and feed for his sheep. The south of the eighty 
was used principally for grazing purposes. 


The evidence shows that Sherar used the lands for 
the purposes for which they were best adapted. His 
Sheep grazed over them and other lands owned by him, 
as well as over the public domain. But this was not the 
only use to which he put them. On account of the 
natural shelter from storms and cold weather afforded 
by the canyon, the lands were used and occupied during 
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the lambing season, and his sheep were salted and bedded 
there. While his sheep grazed over the public lands, as 
did those of other owners, yet his homestead and these 
lands were the headquarters, so to speak, of his sheep 
industry. The sheep were collected and held there when 
it was necessary to feed them. ‘Therefore the use of 
the land extended further than an occasional grazing 
place for his sheep, as heretofore found. The impression 
gained from statements contained in the decisions com- 
plained of is, that these Jands constituted part of a vast 
grazing tract, over which pastured the sheep of different 
owners, and that Sherar’s occupancy thereof was mere- 
ly such as his occupancy of other public lands. The evi- 
dence is to the contrary, showing that the lands are in a 
practically inaccessible canyon, on which there is com- 
paratively little grass, and that Sherar’s occupancy has 
been exclusive. The lands were generally recognized as 
belonging to or claimed by him; not only that, but they 
were so recognized and treated by the Interior Develop- 
ment Company, the ultimate beneficiary of the Veazie 
selection. In 1905, after looking over the premises, a 
representative of that company offered Sherar sixty 
thousand dollars for his holdings, including the lands in 
controversy. Again, in 1906, an option for five thou- 
sand dollars was executed by Sherar and his wife agree- 
ing to convey their holdings to a representative of the 
Interior Development Company, for a consideration of 
seventy-five thousand dollars. ‘This option covered all 
the Jands in the canyon from Buck Hollow to the mouth 
of White River. ‘The option was never exercised, it 
evidently being considered that possession of the valu- 
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able water power site could be secured at less cost 
through other means. The transaction shows, however, 
that the parties interest in the Veazie selection had full 
knowledge of the status of the lands in the canyon, and 
but confirms Sherar’s claim of occupancy. ‘There was 
evidently something on or in connection with these lands 
which charged parties with notice of Sherar’s claim 
thereto. This is evidenced by the attempt to purchase 
his rights before the Veazie selection was made. 


It is not deemed necessary in this connection to dis- 
cuss at any length the rules and decisions governing 
determination of what is or is not “vacant land” within 
the meaning of the law generally, or under the particu- 
Jar Act of June 4, 1897. It is well settled under the 
authorities that any visible or notorious acts clearly evi- 
dencing an intention to claim ownership are sufficient 
to establish adverse possession. Tor this purpose there 
need not be a fence, building or other improvements. If 
a person claiming land exercises acts of ownership over 
it, using it for the purposes to which it is adapted, he 
may be regarded as in actual occupancy. In the case 
of Jones vs. Arthur (28 L. D., 234) it is said: 


It is true that the tract has been only partially im- 
proved and cultivated, but it had been used and occupied 
in connection with other lands for twenty-three years 
preceding the entry of Arthur, by those who beyond 
question must have believed their title to be good par- 
ticularly as warranty deeds were passed by the State. 


To be vacant the land must not be occupied by oth- 
ers. Kern Oil Company et al. vs. Clarke (30 L. D., 
550) and Gray Eagle Oil Company vs. Clarke (30 L. 
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D., 570). In the case of Litchfield et al. vs. Anderson 
(32 L. D., 298) it was said: 


If the land be actually occupied, it is not vacant. 
Whether the occupancy is such as meets the require- 
ments of the homestead or other laws or whether the oc- 
cupant is qualified to assert and maintain a claim under 
those laws are questions which will not be tried and de- 
termined under an application to select the land under 
the act of 1897. It is clear that this land showed evi- 
dence of occupancy when the non-occupancy affidavit 
in support of Litchfield’s application was executed and 
when that application was presented the occupant was 
yet in possession of the land and improvements. The 
conditions were such as to justify your conclusion that 
the signs of settlement and improvement were sufficient 
to charge the selector with notice thereof. Under the 
rulings of the Department land in the condition of this 
is not “vacant” within the purview of the act of 1897. 


Under the authorities and decisions applicable to 
this case, the Department is convinced that the land in 
controversy was not “vacant” land within the meaning 
of the act of June 4, 1897, at the time of the Veazie se- 
lection. Departmental decision of August 15, 1908, is 
accordingly recalled and vacated, and the decision of 
your office herein is reversed. 

The papers are herewith returned. 

Very respectfully, 
FRANK PIERCE, 
First Assistant Secretary 
United States Land Office at 
The Dalles, Oregon, April 4, 1914. 
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I, H. Frank Woodcock, do hereby certify that I am 
the Register of the United States Land Office at The 
Dalles, Oregon, and as such Register I have the custody 
of the records and papers of said office; that as such 
Register I have compared the foregoing copy of de- 
partmental decision dated June 16, 1909, with the orig- 
inal thereof, on file in this office, and that the same is a 
true and correct copy thereof and the whole thereof. 


H. FRANK WOODCOCK, Register. 


Plaintiff offered a certified copy of notice of appro- 
priation of water of the Deschutes River by the Interior 
Development Company, made the 4th day of December, 
1908, which was objected to by defendant on the ground 
that same is irrelevant and immaterial, has long since 
expired, and is not now valid in any wise. Same was 
received and marked Plaintiff’s Exhibit 19, and is as 


follows: 
PLAINTIFF’S EXHIBIT 19. 


Notice of Appropriation of Water on the Deschutes 
River by the Interior Development Company. 


To Whom it May Concern: 


The Interior Development Company, a corporation 
organized and existing under the laws of the State of 
Oregon and having its principal office and place of busi- 
ness in the City of Portland, County of Multnomah, 
State of Oregon, and having title and possessory right 
and to land hereby give notice, that the said Company 
hereby appropriates water rights and reservoirs sites as 
hereinafter described and hereby appropriates Five 
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Hundred Thousand (500,000) cubic inches by miner’s 
measurements under a 6-inch pressure ten thousand sec- 
ond feet, of water on the Deschutes River, Wasco Coun- 
ty, Oregon, for the purpose of irrigation of and the 
reclamation of arid lands within the State of Oregon, 
for the purpose of mining, domestic and municipal uses 
and also to furnish electric power for all purposes and 
to transmit the same within the State of Oregon as pro- 
vided for by the laws of said State, point of diversion. 


The pomt of diversion of the said water and the lo- 
cation of the in-take head gates, and where this notice 
is posted is at a point on the right bank of the Deschutes 
River in Section 3, Township 4 South, Range 14 East of 
Willamette Meridian, Wasco County, State of Oregon, 
said location being 600 feet south of the section and town- 
ship line, said line being between sections 34 and 35 of 
Township 8 south of range 14 East of Willamette 
Meridian, and sections 2, 8 of ‘Township 4 South of 
Range 14 East of Willamette Meridian and said loca- 
tion being 40 feet south of said township line. 


Reservoir: There is to be one reservoir which is to 
be located in Sections 3, 8, 9, 10, 16 and 17 of Township 
4, South of Range 14 East of Willamette Meridian. 


General Description: The appropriation and diver- 
sion of the said amount of water and also the reservoir 
site will be developed as follows: By construction of a 
dam of at least sixty feet in height about low water mark, 
across the said Deschutes River at a point about 200 feet 
up stream from the intake head gate by the construction 
of a part of the way by the canal, or part of the way of 
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flumes, or part of the way of pipe line, as may be deemed 
the most practicable and economical along the right bank 
of the said Deschutes River below said dam for a dis- 
tance of 4000 feet, beginning of the said head gate by 
construction of a power house and the installation of 
hydro electric machinery at the power house site which is 
on the north half of the southwest quarter of section 35, 
township 3 south of Range 14 East of the Willamette 
Meridian. 


The general course and direction of above ditch 
flume and pipe line is shown by the map accompanying 
this notice and extends from said point of diversion in 
a northerly direction, bending Eastward towards the end, 
following, as closely as practicable, the right bank of 
the Deschutes River of the Terminus as above described. 
And said corporation claims ground sufficient to con- 
struct a reservoir, dam, power house, flume and pipe 
line. 


Name of said Ditch, Flume and Pipe Line. 


The name of the said ditch, flume and pipe line is to 
be known as the Willow Flume and Pipe Line. 


Dimensions. 


The dimensions of said ditch are as follows: At intake 
85 feet wide at the top and bottom and 30 feet deep and 
thereafter the ditch will be 85 feet wide at the top and 
70 feet wide at the bottom and 15 feet deep for a dis- 
tance of about 4000 feet and for a distance of about 
1220 feet there will be used 8 parallel pipe, each 11 feet 
in diameter. 
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Owner. 


The owner of said canal, ditch and pipe line is the 
undersigned, the Interior Development Company its 
successors and assigns. 


This notice is posted on the 7th day of December, 
1908, at the hour 8:15 o’clock A. M. in the presence of 
A. D. H. Hancock. 


By J. R. THOMPSON. 


In Witness Whereof the Interior Development Com- 
pany pursuant to the resolution of its Board of Directors 
duly and legally adopted: has caused this notice to be 
signed by its President as for its act and deed and its 
Corporate Seal to be hereto affixed this 4th day of De- 
cember, A. D. 1908. 

INTERIOR DEVELOPMENT CO., 
By A. WeEtcuH, Pres. 
(No Corporate Seal) 


State of Oregon, ) 
) ss. 
County of Multnomah. ) 


This certifies, on this 5th day of December, A. D. 
1908, before me, Gabrielle Clark, Notary Public in and 
for said County and State personally appeared the with- 
in named, A. Welch, President of the Interior Develop- 
ment Company a Corporation, to me known to be the 
identical person described in and who executed the fore- 
going instrument and map accompanying the same and 
he then and there acknowledged to me that as such officer 
of such corporation he instuted the said instrument and 
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map as a free and voluntary act and deed of said corpora- 
tion, and for the purposes therein set forth and that he 
affixed thereto the corporate seal of said corporation 
pursuant to the resolutions of its Board of Directors 
duly and legally adopted. 


In Testimony whereof, I have hereunto set my hand 
and affixed my Notarial seal the day and year above 
named. 

(Signed) GABRIELLE CLARK, 
Notary Public for Oregon. 
(Notarial Seal) 


State of Oregon, ) 
) ss. 
County of Multnomah. ) 


I, J. R. Thompson, being first duly sworn on my 
oath depose and say that the foregoing notice and the 
notice in all respects exactly the same came in my hands 
to-wit: The seventh day of December, 1908, and I 
posted the said notice on the said day at the hour of 
8:15 o’clock A. M. on a conspicuous place on a board 
fastened to the rocks at the point of diversion mentioned 
in the said Notice, and the posting was done by the di- 
rection of and on behalf of the Interior Development 
Company as its act. 


J.R. THOMPSON. 


Subscribed and sworn to before me this 8th day of 
December. 
GABRIELLE CLARK, 


Notary Public for Oregon. 
(Notary Seal) 
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State of Oregon, ) 
) ss. 
County of Wasco. ) 

I, L. B. Fox, County Clerk and Ex-Officio Clerk of 
the Circuit Court, do hereby certify that the foregoing 
copy of Notice of Appropriation of water by the In- 
terior Development Company has been by me compared 
with the original now of record in my office, and that 
the same is a full, true and correct transcript therefrom 
and of the whole of said original, as the same appears of 
record in my office and in my custody. 


In Testimony Whereof, I have hereunto set my hand 
and official seal, this the 17th day of November, A. D. 
1913. 

L. B. FOX, 
County Clerk. 
(SEAL) 


Plaintiff offered in evidence a Memorandum of 
Agreement made the 30th day of July, 1910, between 
the Eastern Oregon Land Company and the Oregon 
Trunk Railway, giving to the Eastern Oregon Land 
Company certain rights over the lands of the Oregon 
Trunk Railway adjoining the lands in controversy here 
for flowage and the construction of a power plant, which 
was received without objection and marked Plaintiff's 
Exhibit 20, and accompanies this record. 


Plaintiff offered in evidence three patents of the 
United States to the Santa Fe Pacific Railroad Com- 
pany, the first being for Lot 2 of Section 3, in Township 
4 South, Range 14 East of the Willamette Meridian, 
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and marked Plaintiff's Exhibit 21 ; the second being from 
the United States to the same patentee for the north half 
of the southwest quarter of Section thirty-five, in Town- 
ship three South, Range fourteen East of the Willam- 
ette Meridian, and marked Plaintiff’s Exhibit 22; and 
the third being for the southeast quarter of the north- 
west quarter of Section three, Township four South, 
Range fourteen east of the Willamette Meridian, and 
marked Plaintiff's Exhibit 28; all dated the 26th day of 
February, 1913; to which patents the defendant ob- 
jected on the ground that the same bear a reservation 
appearing on the face thereof, and that said patents were 
issued subject to the right of way claimed by the de- 
fendant, and that the exhibits were at variance to the 
allegation of the complaint. Said instruments were re- 
ceived and accompany the record. 


Plaintiff offered in evidence the original option given 
by J. H. Sherar and Jane A. Sherar, husband and wife, 
to J. C. Hostetler, dated January 27, 1906, which was 
received without objection and marked Plaintiff's Ex- 
hibit 24, which is as follows: 


PLAINTIFE’S EXHIBIT 24. 


State of Oregon, ) 
) ss. 
County of Wasco. ) 


I, L. B. Fox, County Clerk and Ex-officio Clerk of 
the County Court, do hereby certify that the foregoing 
copy of Agreement to Sell, from J. H. Sherar and Jane 


A. Sherar....to....J.C. Hostetler. ...has been by me 
compared with the original....Agreement to Sell.... 
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now of record in my office, and that the same is a full, 
true and correct transcript therefrom and of the whole 
of said original, as the same appears of record in my 
office and in my custody. 


In Testimony Whereof, I have hereunto set my hand 
and official seal, this the 14th day of April, A. D. 1914. 
L. B. FOX, 
County Clerk. 
Seal. 


J. H. Sherar et ux....to....J. C. Hostetler. 
Agreement to Sell. 
Filed for Record June 18th, 1906, 1 P. M. 


Know all men by these presents, that we, J. H. 
Sherar and Jane A. Sherar, husband and wife, in con- 
sideration of Five Thousand Dollars to us in hand paid 
by J. C. Hostetler, the receipt whereof is hereby ac- 
knowledged, do hereby give and grant unto the said 
J. C. Hostetler, his heirs and assigns, the right and 
privilege of purchasing all of the following described 
land, situated in Wasco County, Oregon, to-wit: West 
half of the southwest quarter of Section Twenty-seven, 
the southeast quarter of Section Thirty-four, and the 
North half of the southwest quarter of Section Thirty- 
five, all in Township Three South, Range Fourteen 
East W. M. West half of the east half, south half of 
the Northwest quarter and the east half of the south- | 
west quarter of Section Three, and Northwest quarter, 
and the Northwest quarter of Southwest quarter of Sec- 
tion Ten, all in Township Four South, Range Fourteen 

| 
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East W. M. For said consideration the further right 
and privilege is hereby given and granted of purchasing 
by the said J. C. Hostetler, his heirs, executors, admin- 
istrators and assigns of all right, title and interest that 
we or either of us now have or may hereafter acquire un- 
der the laws of the State of Oregon or otherwise of ap- 
propriating water from the Deschutes River for the pur- 
pose of furnishing electrical power for any and all pur- 
poses and all water rights connected with said stream of 
any kind that we or either of us may now have or here- 
after acquire within the life of this option, and all right 
to condemn rights of way and riparian rights, and for 
said consideration the right and privilege is hereby con- 
ferred of purchasing all of the stock which we or either 
of us now own in the Tilkenny Road and Bridge Com- 
pany, a corporation organized under the laws of the 
State of Oregon, and Tygh and Grass Valley Road 
Company, a corporation organized and existing under 
the laws of the State of Oregon, it being understood that 
the stock herein referred to amounts to ninety-nine 
shares in each Company. 


The right and privilege of purchasing said property 
by the said J. C. Hostetler, his heirs and assigns, is to 
be exercised on or before November Ist, 1906, and if 
not exercised within said time then the consideration paid 
for this option is to be forfeited, and the said J. C. 
Hostetler, his heirs, executors, administrators and as- 
signs have no further right under this option. 


If the said J. C. Hostetler, his heirs, executors, ad- 
ministrators or assigns shall elect to purchase said prop- 
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erty and shall pay to us Seventy Thousand Dollars in 
cash at the time of making his said election, we, the said 
J. H.Sherar and Jane A. Sherar, hereby undertake and 
agree that we will by a good and sufficient warranty deed 
convey to the said J. C. Hostetler, his heirs or assigns, 
the above described real property free from all incum- 
brance whatever, and will transfer to him all of our water 
rights and privileges above mentioned and also all of 
the certificates of stock in said corporation above re- 
ferred to. 


During the life of this option the said J.C. Hostetler, 
his legal representatives and assigns, shall have the 
privilege of entering upon any of the above described 
premises, and there do any act necessary or convenient 
to enable him or them to determine the value of said 
premises for the purpose of using the water of the Des- 
chutes River for generating electrical power for al] pur- 
poses. . 


In testimony whereof, we have hereunto set our 
hands and seals this 27th day of January, 1906. 
J. H. SHERAR (Seal) 
JANE A. SHERAR — (Seal) 


Executed in the presence of: 
B. S. Huntineton, C. H. Locus. 
State of Oregon, ) 
) ss. 
County of Wasco. _) 


On this 27th day of January, 1906, personally ap- 
peared before me, a Notary Public within and for said 
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County and State, the above named J. H. Sherar and 
Jane A. Sherar, husband and wife, to me known to be 
the individuals described in and who executed the fore- 
going instrument and they acknowledged to me severally 
that they executed the foregoing instrument freely and 
voluntarily for the uses and purposes therein mentioned. 


In Testimony Whereof, [ have hereunto set my hand 
and affixed my notarial seal on this the day and year 
last above mentioned. 

B.S. HUNTINGTON, 
Notary Public for Oregon. 
(Notary Seal) 


In connection therewith it was stipulated that the 
same was recorded on the 18th of June, 1906, in Book 
42 of Deeds, at Page 91, of the Records of Wasco 
County, and on the 23rd day of June, 1906, in Book L 
of Deeds, at Page 534, of the records of Sherman 
County. 


Plaintiff offered in evidence a modification of said 
option, dated the 9th day of February, 1906, which was 
received without objection and marked Plaintiff’s: E:x- 
hibit 25, and is as follows: 


PLAINTIFF’S EXHIBIT 25. 


THIS AGREEMENT, entered into this 9th day 
of February, 1906, between J. H. Sherar and Jane A. 
Sherar, husband and wife, the parties of the first part, 
and J. C. Hostetler, the party of the second part, 

WITNESSETH: Whereas, it has been discovered 


since the execution of a certain agreement made and 
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entered into by and between the parties hereto on the 
27th day of January, 1906, whereby the parties of the 
first part gave to the party of. the second part an option 
to purchase certain real property therein described, that 
the title of the parties of the first part to certain por- 
tions of the tracts covered by said option has not been 
perfected. 


Therefore, in consideration of the premises it is here- 
by mutually agreed that said option may be exercised 
by the party of the second part at any time within nine 
months from the time the parties of the first part shall 
have perfected their title to all of said land covered by 
said option, and that the time limit of said option, which 
is mutually agreed to be nine months, shall not begin 
to run until the parties of the first part shall have so 
perfected their title. 


In Witness Whereof, the parties hereto have here- 
unto set their hands and seals this 9th day of February, 
1906. 

J. H. SHERAR (Seal) 
JANE A. SHERAR (Seal) 
J.C. HOSTETLER (Seal) 


Executed in the presence of 


B. S. HuNTINGTON, 


M. G. Mack. 
State of Oregon, ) 
)ss. 
County of Wasco. ) 


On this 9th day of February, 1906, personally ap- 
peared before me J. H. Sherar and Jane A. Sherar, hus- 
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band and wife, personally known to me to be the same 
persons described in and who executed the foregoing in- 
strument, and they acknowledged to me severally that 
they executed the same freely and voluntarily for the 
uses and purposes therein named. 


Witness my hand and official seal the day and year 
first above written. 
B.S. HUNTINGTON, 


Notary Public for Oregon. 
(Seal) 


Plaintiff offered in evidence an assignment of said 
option from Hostetler to Laughlin, dated April 14, 
1909, which was received without objection and marked 
Plaintiff’s Exhibit 1, and is as follows: 


PLAINTIFF’S EXHIBIT 1. 


KNOW ALL MEN BY THESE PRESENTS, 
That I, J. C. Hostetler, for a valuable consideration to 
me in hand paid by B. F. Laughlin, the receipt of which 
is hereby acknowledged, have bargained and sold and 
do hereby grant, bargain, sell and assign to the said B. F. 
Laughlin, the right and privilege of purchasing the west 
half of the southwest quarter of section twenty-seven 
(27) the southeast quarter of Section thirty-four (34) 
and the north half.of the southwest quarter of section 
thirty-five (35) all in township three (3) South, Range 
fourteen (14) East Willamette Meridian; and also the 
west half of the east half the south half of the northwest 
quarter, and the east half of the southwest quarter of 
section three (3), the northwest quarter, and the north- 
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west quarter of the southwest quarter of section ten (10) 
all in township four (4) South, Range fourteen (14) 
East Willamette Meridian; the same being the right and 
privilege granted to the undersigned J. C. Hostetler, by 
J. H. Sherar and Jane A. Sherar, husband and wife, 
by instrument in writing dated the 27th day of Jan- 
uary, 1906, recorded on page 524 of Book “L” of deeds 
of Sherman County, Oregon, and which right and priv- 
ilege was extended by agreement between the said Sherar 
and wife and the undersigned dated the 9th day of Feb- 
ruary, 1906. | 


In testimony whereof, I have hereunto set my hand 
and seal this the 14th day of April, A. D. 1909. 


J.C. HOSTETLER, (Seal) 
Executed in presence of: 


Wirt Minor, 
A. B. WINFREE. 


State of Oregon, ) 
) ss. 
County of Multnomah. ) 


This Certifies, that on this 14th day of April, A. D. 
1909, before me, the undersigned, a notary public in and 
for the State of Oregon, personally appeared the within 
named J. C. Hostetler, who is personally known to me 
and to me known to be the identical person described in 
and who executed the within instrument, and acknowl- 
edged to me that he executed the same freely and vol- 
untarily for the uses and purposes therein mentioned. 
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In Testimony Whereof, I have hereunto set my hand 
and affixed my notarial seal this the day and year last 
above written. 

A. B. WINEFREE, 
Notary Public for Oregon. 
(Notarial Seal) 


Plaintiff offered in evidence a profile, which was re- 
ceived without objection and marked Plaintiff's Exhibit 
31, and accompanies this record. 


Plaintiff offered in evidence the J. G. White & Co. 
report and the map attached to the deposition of Mr. 
Richardson; which was objected to by defendant as im- 
material and irrelevant on the ground that the plaintiff 
has not shown any right to construct a dam of the nature 
called for in that report. Said papers were received in 
evidence and marked Plaintiff’s Exhibit 38, and accom- 
pany this record. 


Defendant offered in evidence the original complaint 
filed in this case April 18, 1910, which was received in 
evidence, marked Defendant’s Exhibit E2, and is as fol- 
lows: 


In the Circuit Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a Corporation, 
Complainant, 
VS. 
Deschutes Railroad Company, a corporation, 
Defendant. 
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To the Honorable Judges of the Above Entitled Court: 


Eastern Oregon Land Company, a corporation or- 
ganized under the laws of the State of California, brings 
this its bill of complaint against Deschutes Railroad 
Company, a corporation organized under the laws of 
the State of Oregon, as defendant, and for its cause of 
suit humbly showeth unto your Honors. 


iL, 


Complainant is a corporation duly organized under 
and by virtue of the laws of the State of California, and 
has its principal office and place of business in the City 
of San Francisco, and State of California, and isa citizen 
of the State of California within the meaning of the Acts 
of Congress of the United States prescribing the juris- 
diction of the Circuit Courts of the United States. 


II. 


The defendant is a corporation organized under the 
laws of the State of Oregon, and has its principal office 
and place of business in the City of Portland in the State 
of Oregon, and is a citizen of the State of Oregon within 
the meaning of the Acts of Congress of the United 
State prescribing the jurisdictions of the Circuit Courts 
of the United States. 


BUG 


The complainant has complied with all the laws of 
the State of Oregon prescribing the terms and condi- 
tions under which foreign corporations may transact 


—————— 
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business within the State of Oregon, and is engaged in 
business in the State of Oregon, and has been engaged 
in business in the State of Oregon at all the times in 


this, its bill of complaint, mentioned. 


IV. 


Complainant is the owner of and is in possession of 
certain lands situated in the State of Oregon, particu- 
larly described as follows: 


The West half of the southwest quarter of Section 
twenty-seven (27), the southeast quarter of Section 
thirty-four (34), the northwest quarter of the northeast 
quarter of Section thirty-four (34), the north half of 
the southwest quarter of Section thirty-five (35), all in 
Township three (3) south, Range fourteen (14) east 
of the Willamette Meridian; also, 


Lot two (2), the same being the northwest quarter 
of the northeast quarter of Section three (3), the south- 
west quarter of the northeast quarter of Section three 
(3), the west half of the southeast quarter of Section 
three (3), the east half of the southwest quarter of Sec- 
tion three (8), the southeast quarter of the northwest 
quarter of Section three (3), the northwest quarter of 
Section ten (10), the northwest quarter of the south- 
west quarter of Section ten (10), the north half of the 
southwest quarter and the northwest quarter of the 
southeast quarter of Section nine (9), the northeast 
quarter of the southeast quarter of Section eight (8), 
all in Township four (4), Range fourteen (14) east of 
the Willamette Meridian; and also, 
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The right to use so much of the banks of the Des- 
chutes River where the same crosses or touches the north- 
west quarter of the southeast quarter of Section thirty- 
five (35), in ‘Township three (3) south, Range fourteen 
(14) east of the Willamette Meridian, as may be nec- 
essary or convenient in the development of power on the 
Deschutes River above or below said northwest quar- 
ter of the southeast quarter of Section 35, in Township 
3 south, Range 14 east of the Willamette Meridian, and 
also a right of way across said northwest quarter of the 
southeast quarter of Section thirty-five (85), in Town- 
ship three (3) south, Range fourteen (14), east of the 
Willamette Meridian, for pipe lines, canals and flumes 
on such line as the complainant may select for the same. 


Complainant showeth unto your Honors that said 
Jands lie upon both sides of the Deschutes River in the 
State of Oregon; that the same were purchased by com- 
plainant for the purpose of constructing and installing 
thereon a plant for the generation of power for manu- 
facturing purposes and for sale, and complainant has 
for some time past, and prior to the committing of the 
acts herein complained of, been engaged in the construc- 
tion of a plant for generating power upon said lands, 
and has expended large sums of money to this end, and 
at the time that the acts hereinafter complained of were 
committed, was actually engaged in the prosecution of 
said work. 7 


yy. 


Notwithstanding the rights of your orator, and its 
ownership of said land, the defendant, without authority 
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from complamant, and without right, and against the 
protest of complainant, has entered upon the lands of 
complainant above described and is now engaged in the 
construction of a railway over and across said lands; that 
said railway is so located that the construction over said 
lands will absolutely prevent the complainant from build- 
ing a dam in the Deschutes River on its said lands to a 
height exceeding sixty feet, and thereby the power which 
the complainant will be able to generate by means of 
the waters of the Deschutes River on the lands above 
described will be greatly impaired and the cost of the 
power will be greatly enhanched and the maintenance: 
and operation of said power plant when constructed will 
be greatly obstructed and imperiled. 


VE 


Complainant further showeth unto your Honors that 
no agreement has been made with your orator as to the 
compensation to be paid for building said railway over 
said lands, and that no compensation or damages have 
been tendered to your orator, or to any one, for the tak- 
ing of or injury to its property above described, and no 
permission has been given by your orator, or by any one, 
to enter upon said lands, or to build a railroad over the 


same. 


Vil. 


Complainant further showeth unto your Honors that 
the defendant in constructing the railroad over the lands 
above described, has taken large quantities of earth and 
stone from the line of railway which the defendant is 
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constructing, and has thrown the same over the banks 
of the Deschutes River on the work now being prosecuted 
by your orator, and has seriously interfered with the 
work of constructing and installing a power plant on 
said river, which your orator is now prosecuting, and 
threatens to, and unless restrained by your Honors, will 
continue to, take earth and stone and cast the same upon 
the ground upon which your orator is engaged in con- 
structng said power plant, and will thereby seriously 
hinder and delay your orator in the prosecution of its 
work and prevent your orator from completing its power 
plant until the said railway is completed, and even after 
said railway is completed and construction of your 
orator’s dam and power plant will be greatly interfered 
with and imperiled by slides caused by the building of 
said railway and by the maintenance and operation of 
said railway; that your orator has protested against the 
building of said railway and particularly against the 
building of the said railway where the same is located 
over the lands of your orator, and has forbidden the en- 
try and trespass on its lands above described for the con- 
struction of said railway unless and until full compensa- 
tion be fixed and paid to your orator, but defendant, 
notwithstanding, continues to enter upon and trespass on 
said lands, and to construct said railway over the same. 
and to interfere with and obstruct the work on its said 
lands in which your orator is now engaged, and defend- 
ant will, unless inhibited therefrom by order of your 
Honors, continue to enter and trespass on your orator’s 
said lands and build said railway over and across the 
same in the manner in which defendant has hitherto en- 
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tered upon said lands and constructed said railway, and 
interfere and hinder the work which your orator is now 
prosecuting on its said lands, and will impair the said 
power plant and greatly enhance the cost of generating 
and developing said power and permanently injure said 
lands of complainant and thereby complainant will be 


irremediably injured and damaged. 


VIII. 


The complainant further showeth unto your Honors 
that the defendant is attempting to take, use and occupy 
for railway purposes a strip of land about one hundred 
(100) feet in width along the bank of the Deschutes 
River as the same flows through the lands of your orator 
above described and other lands for station grounds, 
comprising altogether a tract of land of about forty- 
five (45) acres; that the value of said lands which the 
defendant is undertaking to occupy is 1n excess of two 
thousand dollars, and that the construction of a railway 
over and across the said lands of your orator would 
greatly injure and damage the other lands of your orator 
not sought to be taken, and would, as above stated, im- 
pair the power which your orator is able to develop by 
means of the flow of the waters in the Deschutes River 
over said lands, and that your orator will be damaged in 
a sum far in excess of two thousand dollars if the defend- 
ant be permitted to trespass upon your orator’s lands, 
and that the amount involved in this controversy is more 
than two thousand dollars, exclusive of interest and costs. 
And complainant further showeth unto your Honors 
that it has no plain, adequate or speedy remedy at law, 
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and is unable, by reason of the circumstances above al- 
leged, to prevent, without the assistance of a Court of 
Equity, the injuries and damages herein complained of, 
or to protect its property from the unlawful acts of the 
defendant, and must therefore seek relief in equity 
whereof such matters are properly cognizable and _ re- 
lievable. 


For as much therefore as your orator is remediless 
in the premises at and by the strict rules of common law, 
and is only relievable in a court of law where matters 
of this kind are properly cognizable and relievable, it 
prays aid of this Honorable Court that a writ of injunc- 
tion issue out of and under the seal of this Court, or be 
issued by one of your Honors, according to the form of 
the statute as in such case may be provided, command- 
ing and enjoining, restraining and prohibiting the de- 
fendant and each and all of the servants, agents, em- 
ployes, attorneys and all persons acting by and through 
the authority or the direction of the defendant from 
entering upon and trespassing upon the lands of your 
orator above described, or any thereof, and from con- 
structing or building a railroad over the same, and from 
interfering with the possession thereof by your orator, 
and from interfering with the enjoyment of said lands by 
your orator pending the determination of this suit, and 
that upon the final hearing of this cause such injunction 
be made perpetual, and that your orator may have such 
further and other relief in the premises as the nature and 
circumstances of this cause may require and as to your 
Honors shall seem meet, and may it please your Honors 
to grant unto your orator a subpoena of the United 
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States of America issued out of and under: the seal of 
this Honorable Court directed to the defendant therein 
and thereby commanding the defendant for a day cer- 
tain therein to be named and under a certain penalty to 
be and appear before this Honorable Court then and 
there to answer, but not under oath, an answer under 
oath being expressly waived, all and singular the prem- 
ises, and stand to and perform and abide by the said or- 
der and direction and decree as may be made against 
the defendant in the premises and as shall seem meet 
and agreeable to equity and to good conscience, and your 
orator as in duty bound will ever pray, etc. 


(Sed.) J. N. TEAL 
«“  -WIRT MINOR 
“ A,B. WINFREE. 


Solicitors for the Complainant. 


United States of America, ) 
) ss. 
State and District of Oregon. ) 


Geo. W. Berrian, being first duly sworn, says that 
he is Agent of the complainant in the foregoing bill of 
complaint, and makes this affidavit on behalf of the com- 
plainant for the reason that neither the President, Sec- 
retary nor other officer of the complainant is within the 
State or District of Oregon; that he has read the fore- 
going complaint and knows the contents thereof; that 
the allegations therein contained, as far as they relate to 
the action of others, he believes them to be true, and in 
regard to all matters and things in the foregoing bill 
of complaint alleged which are not within the personal 
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knowledge of this deponent, the deponent has been fully 
informed and believes that the same are true. 


(Sgd.) GEO. W. BERRIAN. 


Subscribed and sworn to before me this 12th day of 
April, 1910. 
(Sgd.) W. A. JOHNSON, 
‘Notary Public for Oregon, 
Residing at Portland, Oregon. 
(SEAL) 


Defendant offered in evidence the first amended bill 
of complaint in this cause, filed June 4, 1910, which 
was received and marked Defendant’s Exhibit F 2, and 
is as follows: 


In the Circuit Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corporation, 
Complainant, 
vs. 
Deschutes Railroad Company, a corporation, 
Defendant. 


To the Honorable Judges of the Above Entitled Court: 


Eastern Oregon Land Company, a corporation or- 
ganized under the laws of the State of California, brings 
this its amended bill of complaint against Deschutes 
Railroad Company, a corporation organized under the 
laws of the State of Oregon, as defendant, and for its 
cause of suit humbly showeth unto your honors: 
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Complainant is a corporation duly organized under 
and by virtue of the laws of the State of California, and 
has its principal office and place of business in the City 
of San Francisco, and State of California, and is a 
citizen of the State of California within the meaning 
of the Acts of Congress of the United States prescrib- 
ing the jurisdiction of the Cireuit Courts of the United 
States. 


II. 


The defendant is a corporation organized under the 
laws of the State of Oregon, and has its principal office 
and place of business in the City of Portland in the 
State of Oregon, and is a citizen of the State of Oregon 
within the meaning of the Acts of Congress of the United 
States prescribing the jurisdiction of the Circuit Courts 
of the United States. 


TLE. 


Complainant further showeth unto your Honors that 
long prior to the organization of the defendant as a 
corporation, and to the location of the defendant’s line 
of railway across the lands of complainant, complainant 
filed with the Secretary of State of the State of Ore- 
gon, duly certified copy of its articles of incorporation 
and a power of attorney whereby it appointed an agent 
in the State of Oregon upon whom service of summons 
might be had, and paid to the State of Oregon all sums 
of money required by the laws of the State of Oregon to 
be paid by foreign corporations so as to authorize such 
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corporations to transact business in this State, and in 
all respects complied with all the statutes of the State 
of Oregon regulating the admission of foreign corpora- 
tions to do business in the State of Oregon, and has at 
all times paid all license fees and other sums required 
of it by the State of Oregon for such purpose, and is en- 
titled to do business in the State of Oregon, to hold and 
own lands within said state and transact any business in 
said state which it is authorized and permitted to trans- 
act by its articles of incorporation and its amended arti- 
cles of incorporation. 


IV. 


In and by its articles of mecorporation and _ its 
amended articles of incorporation, the complainant is 
organized for the purpose, and has power, among other 
things, to purchase, sell, exchange, lease, mortgage, 
pledge and otherwise incumber and deal in lands, water 
rights and water privileges and interests in lands, water 
rights and water privileges of every kind and nature 
whatsoever, situated in the State of Oregon and else- 
where, and in general to engage in and carry on the 
business of dealing and operating in real estate; to ac- 
quire, own, purchase, sell, incumber or othewise dispose 
of and enjoy water for irrigation or domestic consump- 
tion, watering live stock on dry lands and other legiti- 
mate purposes, and to use the waters of the rivers, 
streams and lakes in the State of Oregon and elsewhere 
for any and all legitimate purposes. 
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Complainant is the owner of and is in possession of 
certain lands situated in the State of Oregon, particu- 
larly described as follows: 


The west half of the southwest quarter of Section 
twenty-seven (27), the southeast quarter of Section 
thirty-four (34), the northwest quarter of the northeast 
quarter of Section thirty-four (84), the north half of 
the southwest quarter of Section thirty-five (35), all in 
Township three (3) south, Range fourteen (14) east 
of the Willamette Meridian; also, 


Lot two (2), the same being the northwest quarter 
of the northeast quarter of Section three (3), the south- 
west quarter of the northeast quarter of Section three 
(3), the west half of the southeast quarter of Section 
three (3), the east half of the southwest quarter of Sec- 
tion three (3), the southeast quarter of the northwest 
quarter of Section three (3), the northwest quarter of 
Section ten (10), the northwest quarter of the south- 
west quarter of Section ten (10), the north half of the 
southwest quarter and the northwest quarter of the south- 
east quarter of Section nine (9), the northeast quarter 
of the southeast quarter of Section eight (8), all in 
Township four (4), Range fourteen (14) east of the 
Willamette Meridian; and also 


The right to use so much of the banks of the Des- 
chutes River where the same crosses or touches the north- 
west quarter of the southeast quarter of Section thirty- 
five (35) in Township three (8) south, Range fourteen 
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(14) east of the Willamette Meridian, as may be neces- 
sary or convenient in the development of power on the 
Deschutes River above or below said northwest quarter 
of the southeast quarter of Section 35, in Township 3 
south, Range 14 east of the Willamette Meridian, and 
also a right of way across said northwest quarter of the 
southeast quarter of Section thirty-five (35), in Town- 
ship three (3) south, Range fourteen (14) east of the 
Willamette Meridian, for pipe lines, canals and flumes 
on such line as the complainant may select for the same. 


Complainant showeth unto your Honors that said 
lands he upon both sides of the Deschutes River in the 
State of Oregon; that the same were purchased by com- 
plainant for the purpose of constructing and installing 
thereon a plant for the generation of power for manu- 
facturing purposes and for sale, and complainant has 
for some time past, and prior to the committing of the 
acts herein complained of, been engaged in the con- 
struction of a plant for generating power upon said 
lands, and has expended large sums of money to this 
and, and at the time that the acts hereinafter complained 
of were committed, was actually engaged in the prosecu- 


tion of said work. 
VI. 


Notwithstanding the rights of your orator, and its 
ownership of said land, the defendant, without authority 
from complainant, and without right, and against the 
protest of complainant, has entered upon the lands of 
complainant above described and is now engaged in the 
construction of a railway over and across said lands; 
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that said railway is so located that the construction over 
said lands will absolutely prevent the complainant from 
building a dam in the Deschutes River on its said lands 
to a height exceeding fifty-four feet, and thereby the 
power which the complainant will be able to generate by 
means of the waters of the Deschutes River on the lands 
above described will be greatly impaired and the cost of 
the power will be greatly enhanced and the maintenance 
and operation of said power plant when constructed will 
be greatly obstructed and imperiled. 


VII. 


Complainant further showeth unto your Honors 
that no agreement has ever been made with your Orator 
as to the compensation to be paid for building said rail- 
way over said lands, and that no compensation or dam- 
ages have been tendered to your orator, or to any one, 
for the taking of or injury to its property above de- 
scribed, and no permission has been given by your ora- 
tor, or by any one, to enter upon said lands, or to build 
a railroad over the same. 


VIII. 


Complainant further showeth unto your Honors 
that defendant claims that the construction of its line 
of railway over and across said lands is being done under 
license, consent and authority of the complainant and 
its predecessor in interest in said lands, and that said 
alleged license, consent and authority was given and 
granted pursuant to an agreement on the part of de- 
fendant to so construct its said line of railway as to 
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permit of the construction of a dam in the Deschutes 
River on the lands of complainant of a height of sixty 
(60) feet above the low water mark of said river. In 
this regard complainant showeth unto your Honors that 
it is informed by the agents and representatives of the 
predecessor in interest of your orator, with whom it is 
alleged said agreement was made, that no license or 
permission was ever given defendant to so construct its 
said line of railway as to permit of the construction of a 
dam in the Deschutes River on the lands of complainant 
of a height of sixty (60) feet above the low water mark 
of said river; and that in so far as complainant is con- 
cerned no consent, license or permission was ever given 
defendant to so construct its said line of railway on the 
lands of complainant as to permit of the construction 
of a dam on the Deschutes River of a height of sixty 
feet above the low water mark of said river. The com- 
plainant further showeth unto your Honors that not- 
withstanding said alleged and pretended license, agree- 
ment and consent, and wholly in disregard of the terms 
and conditions upon which defendant claims that same 
was given, the defendant has in truth and in fact so 
constructed and is so constructing its line of railway 
over and across the said lands of complainant as to 
permit of the erection of a dam in the Deschutes River 
on the lands described in the complaint herein to a 
height not in excess of fifty-five (55) feet above the 
low water mark of said river, and that the acts of de- 
fendant in so doing are in direct contravention of the 
terms of said alleged and pretended agreement. 
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Complainant further showeth unto your FLonors that 
the defendant in constructing the railroad over the lands 
above described, has taken large quantities of earth and 
stone from the line of railway which the defendant is 
constructing, and has thrown the same over the banks 
of the Deschutes River on the work now being prose- 
cuted by your orator, and has seriously interfered with 
the work of constructing and installing a power plant 
on said river, which your orator is now prosecuting, and 
threatens to, and unless restrained by your Honors, will 
continue to take earth and stone and cast the same upon 
the ground upon which your orator is engaged in con- 
structing said power plant, and will thereby seriously 
hinder and delay your orator in the prosecution of its 
work and prevent vour orator from completing its 
power plant until the said railway is completed, and 
even after said railway is completed the construction of 
your orator’s dam and power plant will be greatly in- 
terfered with and imperiled by slides caused by the 
building of said railway and by the maintenance and 
operation of said railway; that your orator has pro- 
tested against the building of said railway and particu- 
larly against the building of the said railway where the 
same is located over the lands of your orator, and has 
forbidden the entry and trespass on its lands above de- 
scribed for the construction of said railway, unless and 
until full compensation be fixed and paid to your orator, 
but defendant, notwithstanding, continues to enter upon 
and trespass on said lands, and to construct said railway 
over the same, and to interfere with and obstruct the 
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work on its said lands in which your orator is now en- 
gaged, and defendant will, unless inhibited therefrom 
by order of your Honors, continue to enter and tres- 
pass on your orator’s said lands and build said railway 
over and across the same in the manner in which the de- 
fendant has hitherto entered upon said lands and con- 
structed said railway, and interfere and hinder the work 
which your orator is now prosecuting on its said lands, 
and will impair the said power plant and greatly en- 
hance the cost of generating and developing said power 
and permanently injure said lands of complainant and 
thereby complainant will be irremediably injured and 
damaged. 


DG 


The complainant further showeth unto your Honors 
that the defendant is attempting to take, use and occupy 
for railway purposes a strip of land about one hundred 
(100) feet in width along the bank of the Deschutes 
River as the same flows through the lands of your orator 
above described and other lands for station grounds, 
comprising altogether a tract of land of about forty-five 
(45) acres; that the value of said lands which the de- 
fendant is undertaking to occupy is in excess of two 
thousand dollars, and that the construction of a railway 
over and across the said lands of your orator would 
greatly injure and damage the other lands of your ora- 
tor not sought to be taken, and would, as above stated, 
impair the power which your orator is able to develop 
by means of the flow of the waters in the Deschutes 
River over said lands, and that your orator will be dam- 


| 
’ 


ned 


vs. Deschutes Railroad Company 655 


aged in a sum far in excess of two thousand dollars if 
the defendant be permitted to trespass upon your ora- 
tor’s lands, and that the amount mnvolved in this contro- 
versy is more than two thousand dollars, exclusive of 
interest and costs. And complainant further showeth 
unto your Honors that it has no plain, adequate or 
speedy remedy at law, and is unable, by reason of the 
circumstances above alleged, to prevent, without the 
assistance of a court of equity, the injuries and damages 
herein complained of, or to protect its property from 
the unlawful acts of the defendant, and must therefore 
seek relief in equity whereof such matters are properly 


cognizable and relievable. 


For as much therefore as your orator is remediless 
in the premises at and by the strict rules of common 
law, and is only relievable in a court of law where mat- 
ters of this kind are properly cognizable and relievable, 
it prays aid of this Honorable Court that a writ in in- 
junction issue out of and under the seal of this court, 
or be issued by one of your Honors according to the 
form of the statute as in such case may be provided, 
commanding and enjoining, restraining and prohibiting 
the defendant and each and all of the servants, agents, 
employes, attorneys and all persons acting by and 
through the authority or the direction of the defendant 
from entering upon and from trespassing upon the lands 
of your orator above described, or any thereof, and from 
constructing or building a railroad over the same, and 
from interfering with the possession thereof by your 
orator, and from interfering with the enjoyment of said 
lands by your orator pending the determination of this 
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suit, and that upon the final hearing of this cause such 
injunction be made perpetual, and that your orator may 
have such further and other relief in the premises as the 
nature and circumstances of this cause may require and 
as to your Honors shall seem meet, and may it please 
your Honors to grant unto your orator a subpoena of 
the United States of America issued out of and under 
the seal of this Honorable Court directed to the defend- 
ant therein and thereby commanding the defendant for 
a day certain therein to be named and under a certain 
penalty to be and appear before this Honorable Court 
then and there to answer, but not under oath, an answer 
under oath being erpressly waived, all and singular the 
premises, and stand to and perform and abide by the 
said order and direction and decree as may be made 
against the defendant in the premises and as shall seem 
meet and agreeable to equity and to good conscience, and 
your orator as in duty bound will ever pray, ete. 


J. N. TEAL, 

WIRT MINOR, 

W. A. JOENSON; 
Solicitors for the Complainant. 


TEAL, MINOR & WINFREE, 
Counsel for Complainant. 
Verification waived. 
J. G. WILsoN, 


of Counsel for Defendant. 


Defendant offered in evidence copy of the rules 
adopted by the Secretary of the Interior for proceedings 
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in the Land Office for right of way, which was received 
in evidence, marked Defendant’s Exhibit G-2, and ac- 


companies this record. 


Plaintiff offered in evidence the contract entered into 
between the defendant company and the United States, 
affecting the elevation of its tracks when required for 
the development of water power in the Deschutes Can- 
yon, which was objected to by the defendant as imma- 
terial and irrelevant to this controversy, and on the 
ground that it was made under protest with no author- 
ity of law for the execution of the stipulation. Same 
was received in evidence, marked Plaintiff’s Exhibit 40, 
and is as follows: 


It is hereby stipulated and agreed by the Deschutes 
Railroad Company, in consideration of, and as a pre- 
requisite of its application for a right of way from a 
point in Section 86, township 8 south, range 14 east, 
W. M.., to a point in section 18, township 6 south, range 
14 east, W. M., as shown on map filed in The Dalles 
Land Office November 7, 1908; that if said application 
is granted and approved it, the said Deschutes Railroad 
Company, will change, move and elevate its tracks, road- 
bed and all appliances appurtenant thereto, at its own 
proper cost and expense, and without cost to the Gov- 
ernment of the United States, its lessees, grantees, their 
successors in interest, heirs or assigns, upon ninety (90) 
days written notice so to do from the Secretary of the 
Interior, such changing, moving and elevation of its 
tracks, roadbed and appurtenances as aforesaid to be 
made to such height and distance from the approved 
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right of way and constructed roadbed, and in such man- 
ner as may be deemed necessary by the Secretary of the 
Interior, for the purpose of utilizing to the best advan- 
tage any public lands over which said right of way 
passes, and which may now or hereafter be withdrawn 
by the Secretary of the Interior, or by any other lawful 
authority for the conservation or use of power, power 
sites or power purposes. The Deschutes Railroad Com- 
pany hereby consents to accept the said right of way, 
subject to the terms and conditions of this stipulation. 


That was filed under protest, as follows: 


Tro the Honorable Commissioner of the General 
Land Office, Washington, D. C. 
Sir: 


In compliance with requirement contained in letter 
of S. V. Proudfit addressed to A. A. Hoehling, Jr., 
dated February 8, 1910, I have the honor to hand you 
herewith power site stipulation executed by the Des- 
chutes Railroad Company in connection with its pend- 
ing application for railroad right of way under the pro- 
visions of the Act of Congress approved March 8, 1875, 
(18 Stat. 48), from a point in section 36, township 3 
south, range 14 east, W. M., to a point in section 18, 
township 6 south, range 14 east W. M., as shown on map 
filed in The Dalles Land Office November 7, 1908. 


In complying with said requirement, and in execut- 
ing and filing the enclosed stipulation, said Deschutes 
Railroad Company does so under protest, not waiving, 
but hereby expressly reserving, its right to insist upon 
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the provisions of law under which said application for 
right of way is made, and under which the same is au- 
thorized to be granted and secured to it, which neither 
contemplate nor authorize the exaction nor requirement 
of such stipulation as a condition precedent to the for- 
mal approval of such application for railroad right of 
way. 
Respectfully, 

W. W. COTTON, 

A. A. HOEHLING, Jr., 

JAMES G. WILSON, 


Attorneys for Deschutes Railroad Co. 


That stipulation and protest was authorized by the 
Board of Directors of the Deschutes Railroad Company. 


Plaintiff offered in evidence the record of the issu- 
ance of Patent No. 991907, covering a siphon spillway 
for dams, issued to George F. Stickney of Albany, New 
York, on application filed March 20, 1911; which was 
received in evidence, marked Plaintiff’s Exhibit 41, and 
accompanies this record. 


Plaintiff offered in evidence the answer of the de- 
fendant filed in this cause on the 15th day of June, 1910, 
to the amended bill of complaint; and same was re- 
ceived and marked Plaintiff’s Exhibit 42 and is as fol- 


lows: 
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In the Circuit Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corporation, 
Complainant, 
vs. 
Deschutes Railroad Company, a corporation, 


Defendant. 


ANSWER TO AMENDED BILL OF 
COMPLAINT. 


Comes now the defendant above named, and for an- 
swer to the complainant’s amended bill of complaint, 
admits, denies and alleges as follows, to-wit: 


ie 


Admits the allegations contained in paragraph num- 
bered I of said amended bill. 


Ok 


Admits the allegations contained in paragraph num- 


bered II of said amended bill. 


III. 


Defendant denies that it has any knowledge or in- 
formation sufficient to form a belief as to whether or 
not complainant, long or at all prior to the organization 
of the defendant as a corporation, or to the location of 
defendant’s line of railway across the lands claimed by 
complainant, filed with the secretary of state of the 
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State of Oregon, duly or otherwise, certified copies of 
its articles of incorporation, or power of attorney, where- 
by it appointed an agent in the State of Oregon, upon 
whom service of summons might be had, or paid to the 
State of Oregon all or any sums of money required by 
the laws of the State of Oregon to be paid by foreign 
corporations, so as to authorize such corporations to 
transact business in this state, or in all or any respects 
complied with the statutes of the State of Oregon reg- 
ulating the admission of foreign corporations to do busi- 
ness in the State of Oregon, or has at all or any times 
paid all license fees and other sums required of it by the 
State of Oregon for such purposes, or at all, or is en- 
titled to do business in the State of Oregon, or to hold 
or own land within said state, or to transact any busi- 
ness within said state, which it is, or claims to be au- 
thorized or permitted to transact; by its articles of in- 
corporation or its amended articles of incorporation, and 
therefore denies the same and each and every part 
thereof. 


IV. 


This defendant denies that it has any knowledge or 
information sufficient to form a belief as to whether or 
not, in or by complainant’s articles of incorporation, or 
its amended articles of incorporation, the complainant 
is organized for the purpose of, or has power, among 
other things or at all, to purchase or sell, or exchange 
or lease, or mortgage, or pledge, or otherwise incumber 
or deal in lands, or water rights, or water previleges, or 
interests in lands, or water rights, or water privileges, 
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of every or any kind or nature whatsoever, situated in 
the State of Oregon, or elsewhere, or in general to en- 
gage in, or carry on, the business of dealing or operating 
real estate, or to acquire or own, or purchase or sell, or 
incumber, or otherwise to dispose of, or enjoy, water for 
irrigation or domestic consumption, water live stock, on 
dry lands, or other legitimate purposes, or to use the 
waters of the rivers, or streams, or lakes in the State of 
Oregon, or elsewhere, for any and all legitimate pur- 
poses, and therefore denies the same, and each and every 
part thereof. 


V. 


This defendant denies that it has any knowledge or 
information sufficient to form a belief as to whether 
or not the complainant is the owner of the west half of 
the southwest quarter of Section 27, township 3 south, 
range 14 east, W. M., or of the northwest quarter of 
the northeast quarter of section 34, township 3 south, 
range 14 east, W. M., or of the southeast quarter of the 
northwest quarter of section 3, township 4 south, range 
14 east, or the north half of the southwest quarter, or 
the northwest quarter of the southeast quarter of sec- 
tion 9, or of the northeast quarter of the southeast quar- 
ter of section 8, township 4 south, range 14 east, W. M., 
and therefore denies that said complainant is the owner, 
or in possession of any of said lands; and with regard 
thereto, this defendant alleges that the survey of the 
line of the Deschutes Railroad Company does not pass 
over any of said land above described, nor has the de- 
fendant built any roadbed or grade thereon, nor does it 
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intend to construct a line of railroad thereon, or to in- 
terfere with the same at all. 


This defendant denies that complainant is the owner 
or in possession of the north half of the southwest quar- 
ter of section 35, township 3 south, range 14 east, W. M., 
or of lot 2, (the same being otherwise described as the 
northwest quarter of the northeast quarter of Section 8, 
township 4 south, range 14 east, W. M.), and with ref- 
erence to said last described property this defendant al- 
leges that the title thereto is in the United States, and 
the said United States has withdrawn said property 
from sale. 


This defendant admits that the complainant is the 
owner of the southeast quarter of section 34, township 
3 south, range 14 east, W. M., and also of the west half 
of the southeast quarter, and the east half of the south- 
west quarter, and the southwest quarter of the northeast 
quarter, of section 3, the northwest quarter, and the 
northwest quarter of the southwest quarter of section 
10, township 4 south, range 14 east, W. M. 


This defendant denies that the said complainant is 
the owner of, or in possession of the right to use so much 
of the banks of the Deschutes River, where the same 
crosses or adjoins the northwest quarter of the south- 
east quarter of section 35, township 3 south, range 14 
east, W. M., as may be necessary or convenient in the 
development of power in the Deschutes River, above or 
below said northeast quarter of the southeast quarter of 
section 35, or is the owner or in possession of a right of 
way across the northwest quarter of the southeast quar- 
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ter of said section 35, for pipe lines or canals, or flumes, 
or otherwise, on such or any line as the complainant may 
select for the same, or at all. 


This defendant admits that the lands described in 
the complainant’s amended complaint lie on both sides 
of the Deschutes River in the State of Oregon, but de- 
nies that the same were purchased by the complainant 
for the purpose of construction or installing thereon a 
plant for the generation of power, for manufacturing 
purposes or for sale, and denies that the complainant 
has, for some time past, or at all, or prior to the com- 
mitting of the acts alleged in complainant’s amended 
complaint, or otherwise been engaged in the construc- 
tion of a plant for the generation of power upon said 
land, or has been engaged at all in the construction of a 
plant upon said property, or has expended large or any 
sums of money whatever to said end, and denies that, at 
the time of the acts complained of by complainant in said 
amended complaint, or at all, complainant was actually, 
or at all, engaged actively in the construction of a plant 
for generating power on said premises. 


Vi. 


This defendant denies that without authority from 
complainant, and without right, or against the protest 
of the complainant, defendant has entered upon the 
lands of complainant described in said amended com- 
plaint, but admits that the defendant has constructed its 
railroad roadbed over and across certain of the lands de- 
scribed in complainant’s amended complaint, hereinafter 
more particularly described, but alleges that such road- 
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bed and grade were constructed over the lands claimed 
by said complainant and its predecessor in interest in 


said lands. 


This defendant denies that the construction of said 
railroad over said land will prevent the complainant from 
building a dam in the Deschutes River, on the land de- 
scribed in complainant’s amended complaint to a height 
exceeding fifty-four feet above the low water mark of 
the Deschutes River, but admits that the construction of 
said railway will prevent the complainant from building 
a dam on said river above the height of sixty feet above 
the low water mark of the Deschutes River; and denies 
that the power which the complainant will be able to 
generate by means of the waters of the Deschutes River, 
on the lands of the complainant described in complain- 
ant’s amended complaint, will be greatly or at all im- 
paired, or that the cost of power will be greatly or at 
all enhanced, or that the maintenance or operation of any 
or all power plants will be greatly or at all obstructed 
or imperiled. 


VI. 


This defendant denies that no agreement has been 
made with complainant as to compensation to be paid 
for the construction of the railway over the lands claimed 
by the complainant described in the amended complaint. 


This defendant denies that no compensation or dam- 
ages have been tendered to the complainant, or to any 
one, for the taking of, or injury to, the property de- 
scribed in said amended complaint, and denies that no 
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permission has been given by the said complainant, or 
by any one, to enter upon said lands, or to build a rail- 
road over the same. 


VIII. 


This defendant denies that it has any knowledge or 
information, sufficient to form a belief, as to whether or 
not complainant is informed by the agents or represent- 
atives of the predecessor in interest of said complain- 
ant, that no license or permission was ever given to so 
construct the defendant’s line of railway as to permit of 
the construction of a dam in the Deschutes River on 
the lands of the complainant to a height of sixty feet 
above low water mark of said river, and therefore denies 
the same, and this defendant denies that no license or 
permission was ever given to said defendant to so con- 
struct its line of railroad as to permit of the construction 
of a dam in the Deschutes River on the lands of com- 
plainant of a height of sixty feet above low water mark, 
and alleges that such license and permit was given to 
the defendant by the predecessor in interest of the East- 
ern Oregon Land Company to so construct its line as 
to permit of the construction of a dam at the dam site 
known as the “Interior Development Company’s dam 
site,” in lot 2, section 3, township 4 south, range 14 east, 
W. M., as hereinafter more particularly alleged, and 
this defendant denies that no consent or license, or per- 
mission was ever given by the complainant to the de- 
fendant to so construct its line of railway on the lands 
claimed by the complainant, as to permit of the con- 
struction of a dam in the Deschutes River of a height 
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of sixty feet above low water mark of said river, and 
this defendant alleges that permission was given by 
the said Eastern Oregon Land Company, complainant 
herein, to the defendant, to so construct its line as to 
permit of the construction of a dam at the site known 
as the dam site of the Interior Development Company 
of sixty feet in height above the low water mark of the 
Deschutes River. 


This defendant denies that the line of railway of the 
defendant over and across the said lands of complainant, 
is being so constructed as to permit of the erection of a 
dam on the said site above referred to, to a height not 
in excess of fifty-five feet above low water mark of 
said river, or that the said defendant is in any way violat- 
ing its said agreement or consent, but alleges that its 
said line is being constructed in all respects in accordance 
with the said agreement and consent, and so as to permit 
of the construction, at the said dam site, of a dam to 
the height of sixty feet above the low water mark of the 
said Deschutes River. 


IX 


This defendant denies that in constructing its rail- 
road over the lands described in said amended com- 
plaint, it has taken large, or any, quantities of earth or 
stone from the line of the railway which it is construct- 
ing, or has thrown the same, or any thereof, over the 
banks of the Deschutes River, on the work being prose- 
cuted by the complaint, or elsewhere, or has seriously or 
at all, interferred with the work of constructing or in- 
stalling of a power plant on said river; and denies that 
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the said complainant is or has been constructing or in- 
stalling a power plant on said river, and denies that 
the defendant is threatening to, and unless restrained, 
will continue to take earth or stone, or cast the same 
upon the ground upon which the complainant alleges it 
is engaged in constructing a power plant, or will thereby, 
or at all seriously hinder or delay complainant in the 
prosecution of the work which it alleges it is carrying on, 
or prevent the complainant from completing the power 
plant which it alleges it is constructing, and denies that 
even after said railway is completed, or at all, the con- 
struction of the complainant’s power plant, which it 
alleges it is constructing, will be greatly or at all inter- 
fered with or imperilled by slides, or any other trouble 
caused by the building of the said railway, or by the 
maintenance or operation of said railway. 


This defendant denies that the complainant has pro- 
tested against the building of said railroad, or partic- 
ularly or at all against the building of said railway 
where the same is located over the lands claimed by the 
said complainant in said amended complaint, or has for- 
bidden the entry or trespass on the lands claimed by 
complainant described in said amended complaint, for 
the construction of said railway, or otherwise or at all, 
unless, or until compensation be fixed or paid, or at all; 
but admits that this defendant continues to enter upon 
the lands described in the amended complaint, over 
which it has constructed its roadbed, but denies that 
the same is a trespass or a violation of the rights of the 
complainant; but denies that the roadbed or work of 
the defendant interferes with or obstructs any work 
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which the complaint alleges it is prosecuting; or engaged 
in, on the lands described in the amended complaint; 
but admits that the defendant will continue to enter 
upon said lands described in complainant’s amended 
complaint, on which its roadbed is constructed, and to 
construct its railroad over and across the same, in the 
same manner in which the said defendant has hereto- 
fore entered upon said lands, but denies that the said 
entry on said lands is a trespass, or otherwise than right- 
ful, as hereinafter more particularly set forth, and denies 
that said entry upon said lands by the defendant will 
interfere or hinder the work which the said complainant 
alleges it is now prosecuting on said Jand, or will impair 
the said power plant, or will greatly or at all enhance 
the cost of generating or developing said power, or will 
permanently or at all injure said lands which the com- 
plainant claims, and denies that complainant will be ir- 
remediably or at all injured or damaged, and thereunto 
this defendant alleges that said complainant 1s prose- 
cuting no work, and constructing no plant, in good 
faith, upon any of the lands described in complainant’s 
amended complaint, but this defendant admits that two 
men have, at short periods of time, been employed on 
a dam site known as the Interior Development dam site, 
in lot 2, section 8, township 4 south, range 14 east, W. 
M.., but that said persons so employed are not construct- 
ing a dam or power plant in good faith, but that their 
work is only colorable and for the purpose of making a 
pretense of constructing a dam and power plant; that 
said persons, while so employed periodically, and for 
only short spaces or time, have no tools with which to 
construct a dam or power plant, and have only a wheel- 


670 Eastern Oregon Land Company 


barrow, and prosecute the work dumping a few rocks 
into the river only when there are other persons present; 
that said work consists only of dumping loose rock into 
the Deschutes River; that no cement is used for the pur- 
pose of making a proper dam, or a dam which will re- 
sist the force of the Deschutes River, and work so being 
done is simply a colorable attempt to retain the right 
to construct a dam and appropriate the waters of the 
Deschutes River under an appropriation notice posted 
and filed under the act of the legislature of the State 
of Oregon in effect prior to the water code adopted by 
the legislature of the State of Oregon at its session in 
1909; that complainant has acquired no right to con- 
struct a dam or appropriate the waters of the Deschutes 
River at the point where said persons are engaged at 
work. 


This defendant admits that it is using for railroad 
purposes, a strip of land one hundred feet in width along 
the bank of the Deschutes River, where the same runs 
through the lands claimed by the complainant, includ- 
ing those to which said complainant has no title, but 
denies that the value of the land so used and occupied 
is $2,000.00, or exceeds the value of $1,000.00, together 
with any damage to adjacent lands belonging to, or 
claimed by complainant, and denies that the construction 
of the railway across said lands claimed by the complain- 
ant would greatly or at all injure or damage other lands 
of complainant, or would impair the power which the 
complainant is able to develop by means of the flow of 
water in the Deschutes River over said lands, and denies 
that said complainant will be damaged in a sum in ex- 
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cess of two thousand dollars, or in any sum in excess 
of one thousand dollars; and denies that the amount in- 
volved in this controversy is more than two thousand 
dollars, exclusive of interest or costs, or exceeds the sum 
of one thousand dollars; and denies that complainant 
has no plain, speedy or adequate remedy at law; and 
denies that defendant is committing any injuries or 
damages cognizable in a court of equity or remediable 
by a court of equity, and denies that defendant is com- 
mitting any unlawful acts upon the property of the com- 
plainant, and denies that the complainant must, or can, 
seek relief in equity for the acts complained of. 


For a further and separate defense to complainant’s 
amended complaint, this defendant alleges: 


I 


That defendant is a corporation, duly organized and 
existing under and by virtue of the laws of the State of 
Oregon, having its principal office and place of busi- 
ness in the city of Portland in said State of Oregon; that 
it has power, under its articles of incorporation, to ac- 
quire or construct and equip a line of railroad and tele- 
graph from a point of connection with the constructed 
line of railroad of The Oregon Railroad & Navigation 
Company, at or near Deschutes station in the State of 
Oregon, and thence by some eligible route to be selected 
by the board of directors of the company, via the valley 
of the Deschutes River, to a point at or near Bend, in 
the State of Oregon; that said Deschutes Railroad Com- 
pany is organized as a common carrier of freight and pas- 
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sengers, and has power to condemn land along the survey 
of this route and line of definite location for the purpose 
of construction of its line of railroad; that said company 
is a public service corporation; that pursuant to said 
corporate power, the said Deschutes Railroad Company 
caused a survey of its line to be made between the 
termini above named; that said survey was staked out 
upon the ground, and at a meeting of the board of direc- 
tors of said railroad company, duly called and held at 
the office of said company, in Portland, Oregon, on the 
5th day of November, 1908, said board adopted said 
survey as the line of definite location of the said Des- 
chutes Railroad Company’s line of railroad; that said 
line of railroad, so adopted passes over the following de- 
scribed lands, described in complainant’s amended bill, 


to-wit: 


The southeast quarter (SE 14) of section thirty- 
four (34) ; the north half (NJ) of the southwest quar- 
ter (SW 14) of Section thirty-five (35), both in town- 
ship three (3) south of Range fourteen (14) east of the 
Willamette Meridian; lot two (2) of section three (3), 
same being the northwest quarter (NW 14) of the 
northeast quarter (NE 1) of section three (3); the 
southwest quarter (SW 14) of the northeast quarter 
(NE 14); the northwest quarter (NW 1,4) of the 
northeast quarter (NE 14), and the east half (14) of 
the southwest quarter (SW 1/4) of section three (3) ; 
the northwest quarter (NW 14), and the northwest 
quarter (NW 14) of the southwest quarter (SW 1/4) 
of section ten (10), township four (4) south of range 
fourteen (14) east of the Willamette Meridian. 
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That the title to the north half of the southwest quar- 
ter of section 35, township 3 south, range 14 east, W. M., 
and lot 2, section 3, township 4 south, range 14 east, 
W. M., is still in the United States of America, and has 
never been obtained, and is now withdrawn from sale or 
disposal by the said United States; that said last named 
property has, for some time, been in controversy in the 
United States land office, between the Santa Fe Pacific 
Railroad Company and J. H. Sherar, now deceased, and 
the heirs and devisees of said J. H. Sherar since the de- 
cease of said Sherar; that the said Santa Fe Pacific 
Railroad Company has sold and transferred to the In- 
terior Development Company all of its right and title 
to said property, which said transfer was made in the 
year 1906; that prior to the entering upon the said lands 
above described, over which the survey of the line of the 
Deschutes Railroad Company runs, said railroad com- 
pany secured a license and permit to go upon said land 
from the heirs and devisees of J. H. Sherar, deceased, 
and the executors of the will of said J. H. Sherar, de- 
ceased, and also from the holders of the option to pur- 
chase said lands from the said J. H. Sherar, and from 
the Eastern Oregon Land Company, who subsequently 
purchased said property from J. H. Sherar, and from 
the Interior Development Company; that all of said per- 
sons and corporations interested in said land, in con- 
sideration of the benefits to be derived by the adjoming 
lands owned or claimed by said persons or corporations, 
consented and agreed that the said Deschutes Railroad 
Company should have the right to immediately enter 
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upon the said lands, owned or claimed by them above 
described, over which the survey of the Deschutes Rail- 
road Company ran, and construct its railroad thereover ; 
that it was further agreed that in case the option given 
by J. H. Sherar on the said lands owned and claimed 
by the said Sherar, should not be exercised, then the said 
heirs and devisees of said J. H. Sherar would make, ex- 
ecute and deliver a deed to the Deschutes Railroad Com- 
pany for said property which the line of the said Des- 
chutes Railroad Company should run, and that the Des- 
chutes Railroad Company should pay for the said right 
of way so conveyed the sum of one thousand dollars, in 
addition to the benefits to be derived by the construction 
of said road, and that it was agreed with the Eastern 
Oregon Land Company that, in case the said Eastern 
Oregon Land Company should purchase said property, 
the said one thousand dollars should be paid to the said 
Eastern Oregon Land Company, upon the execution 
and delivery of a deed for the said right of way; that 
it was agreed by and between the Deschutes Railroad 
Company and all of the persons interested, or claiming 
to be interested in said lands, that the line of the Des- 
chutes Railroad Company, where the same passes the 
dam site known as the dam site of the Interior Develop- 
ment Company, in lot 2 of section 3, township 4 south 
of range 14 east of the W. M., should be constructed at 
an elevation of sixty (60) feet above the low water mark 
of the Deschutes River at said point; that in pursuance 
of said understanding and agreement, and said license to 
immediately enter upon said lands and construct its line 
thereover, the said Deschutes Railroad Company did 
enter upon said lands in the early part of September, 
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1909, and has diligently and constantly prosecuted the 
work of constructing its roadbed and grade over the 
same, at all times since, and that the said roadbed, with 
the exception of one or two small places of not to ex- 
ceed a few rods, is entirely completed, and has been so 
completed for a period of approximately two months. 


III 


That the said roadbed of the defendant, as so con- 
structed, in pursuance to said understanding, is at an 
elevation in excess of sixty (60) feet above the low 
water mark of the Deschutes River at the point known 
as the dam site of the Interior Development Company, 
in lot 2 of section three, township 4 south of range 14 
east of the W. M.; that said Deschutes Railroad Com- 
pany in pursuance of said consent and understanding 
entered upon the said lands and expended large sums of 
money in the construction of its roadbed through the 
said lands, and above and below said lands at the grade 
of the said line of the Deschutes Railroad Company; 
that the grade of the said line of the Deschutes Railroad 
Company, above and below said lines, is constructed in 
conformity with said grade where the same runs through 
the said lands, and the said Deschutes Railroad Com- 
pany has expended, in the construction thereof, a sum 
of money in excess of Thirty Thousand ($80,000.00) 
Dollars per mile; and that in raising said grade to the 
elevation in excess of sixty (60) feet in lot 2 of section 
3, aforesaid, the said Deschutes Railroad Company has 
expended in excess of one hundred thousand ($100,- 
000.00) dollars over and above what it would have been 
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obliged to expend in the construction of its line on the 
water level grade through said property; that during 
all of said times, while the said roadbed was being con- 
structed through the said property, said Eastern Ore- 
gon Land Company made no objection whatever to the 
construction of the same, or the manner in which same 
was being constructed, through said land, and acquiesced 
in the construction of said line at the said height, and 
made no objection whatever until after the construction 
of said roadbed through said lands had been practically 
completed; that the said entry of the Deschutes Rail- 
road Company upon said lands, and the construction of 
its roadbed and grade over the same was made under 
the said license and permit, and rightfully, that the said 
Deschutes Railroad Company relied upon said permit, 
license and authority, and spent large sums of money 
in reliance upon the same; and that at all times since 
the first of September, 1909, the said Eastern Oregon 
Land Company has had notice and knowledge of the 
construction of said line over said lands, and of the man- 
ner in which, and the height at which the same was being 
constructed; that the entry of the said defendant upon 
said lands and the construction of its line thereover was 
made prior to the acquisition of title to the same, or any 
part thereof, by the Eastern Oregon Land Company, 
and the said Eastern Oregon Land Company purchased 
said lands, and acquired title to this portion thereof to 
which it has obtained title, with full knowledge of all the 
facts, and of the construction of said line across the same, 
and has never objected to this defendant’s title on ac- 
count of the construction of said line or the manner in 
which, or the height at which said line was being con- 


vs. Deschutes Railroad Company 677 


structed, until after the completion of the construction 


of said roadbed. 


Further answering the amended bill of complaint 
herein, this defendant alleges that the line of railroad 
of the said Deschutes Railroad Company is being con- 
structed for the benefit of the public, and for the public 
use; and where the same runs across the lands herein- 
before described; is a part of an entire line of railroad 
from the point of connection with the line of the O. R. 
& N. Co. at the Deschutes Station to Bend, and the 
grade of the line where the same runs over the lands here- 
inabove described and claimed by the complainant, is 
made to conform to and connect with the balance of the 
line of this defendant, and as a part of the entire line; 
and that the work of construction of said line through 
the said lands has been prosecuted continually and dili- 
gently at all times since the first of September, 1909, and 
that at all times while the work of construction has been 
prosecuted, all persons, including the Eastern Oregon 
Land Company, have had every notice of the prosecu- 
tion of said work and the manner in which the roadbed 
of said road was being constructed; that the entry upon 
said land and the construction and the work thereon was 
with the consent of all persons having or claiming any 
interest in the said lands, and that all persons, including 
the Eastern Oregon Land Company, have acquiesced in 
the said work of construction, and the expenditure of 
large sums of money by the defendant in the construc- 
tion of said line, and have so acquiesced at all times until 
after the roadbed through the same was completed; that 
at the time of the entry upon said lands, and of the con- 
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struction of the said roadbed, the said Eastern Oregon 
Land Company had no title to said lands, or any thereof, 
but that since the construction of said line, the said 
Eastern Oregon Land Company has acquired by pur- 
chase, title to the following lands over which said line 
is constructed, to-wit: the southeast quarter of section 
34, township 8 south of range 14 east of the W. M.; the 
southwest quarter of the northeast quarter of section 3; 
the west half of the southeast quarter of section 3; the 
east half of the southwest quarter of section 3; the north- 
west quarter of section 10, and the northwest quarter 
of the southwest quarter of section 10; all in township 4 
south of range 14 east of W. M., and in addition, claim 
to have acquired an interest in the north half of the 
southwest quarter of section 35, township 3 south of 
range 14 east of W. M., and lot 2 of section 3, town- 
ship 4 south, of range 14 east of W. M., but that the 
title to the above named property is in the United States 
of America, and the same was, on the 26th day of Octo- 
ber, 1908, withdrawn from sale or disposition in any 
manner by the United States, and has at all times re- 
mained withdrawn from sale, and not subject to sale or 
disposition in any manner; that the said complainant 
has waived its right to enjoin the construction of said 
line or the use thereof by the defendant for its railroad, 
and has waived its right to any injunctive relief at the 
hands of a court of equity. 


IV 


That the defendant is a solvent corporation, and has 
expended approximately two million dollars in the con- 


a ane — atte 
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struction of its lme of railroad, and has property far in 
excess of any damages which might be recovered against 
it by the said complainant, and is able to pay any Judg- 
ment that may be recovered by the complainant; that the 
grade of this defendant over the lands in question has 
been practically completed for approximately two 
months, and the injury, if any, to the complainant, can 
be adequately compensated in damages, and if the in- 
junction should be granted, as prayed for by the com- 
plainant, it will greatly impede and interfere with the 
completion of the work of the railroad line of the de- 
fendant, and will result in great and irreparable injurv 
to this defendant, and this complainant should be denied 
any injunctive relief; that this defendant is able, ready 
and willing to pay to the complainant the sum of one 
thousand ($1,000.00) dollars for the land occupied by 
it for right of way through the lands in question, and 
hereby offers to pay said sum of one thousand dollars 
to said complainant upon the execution and delivery to it 
of a good and sufficient deed to the said right of way 
through said lands. 


Vv 


Further answering said amended bill of complaint, 
this defendant alleges that complainant has no power 
or authority under its articles of incorporation to acquire 
property for public use or by means of. eminent domain, 
for the purpose of constructing a dam along said Des- 
chutes River on the land in question, or for the purpose 
of over-flowing the lands above said proposed dam, on 
account of the back water which will be created by saia 
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dam; that the Deschutes Railroad Company has ac- 
quired by purchase, and is the absolute owner in fee 
above the location of the said dam which said Eastern 
Oregon Land Company pretends to be constructing, and 
along the Deschutes River, and that said lands, so owned 
by the Deschutes Railroad Company, will be overflowed 
and damaged by the waters of the Deschutes River in 
case the same is constructed at all on the lands claimed 
to be owned by said complainant; that the said lands 
so owned by said defendant are strips of land one hun- 
dred feet in width along the center line of the survey 
of said company’s line, through the following property, 
to-wit: the southeast quarter of the southwest quarter 
of section 9; the northeast quarter of the southeast quar- 
ter of section 17; the west half of the southwest quarter 
of section 16; the west half of the northwest quarter of 
section 21; the northeast quarter of the northeast quar- 
ter of section 20; the northeast quarter of the southeast 
quarter of section 20; the southwest quarter of the north- 
east quarter of section 32; all in township 4 south of 
range 14 east of W. M.; that the complainant has ac- 
quired no right to flow said waters of the Deschutes 
River back upon the lands of this defendant, and has ac- 
quired no right, and can acquire no right to raise the 
flow of the Deschutes River back upon the lands of this 
defendant, or to raise the waters of said Deschutes River 
above the natural flow of said river, except with the con- 
sent of the defendant; that the property so acquired and 
owned by the defendant was acquired for, and is held 
and being used for the purpose of constructing its line 
of railroad, and as a part of its railroad; that the line of 
survey and location of this company’s railroad was made 
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and adopted by the said Deschutes Railroad Company 
for railroad purposes and for public uses prior to any 
steps taken by the complainant to appropriate the waters 
of the Deschutes River for power purposes, or to ac- 
quire rights for such purposes; that the dedication of 
the said line of railroad, and property along the survey 
of the line of the Deschutes to public purposes was made 
by said Deschutes Railroad Company prior to any right 
in the complainant over said property, for the develop- 
ment of power, or for power purposes; and the said com- 
plainant has no right or power to construct a dam or 
develop power along the Deschutes River at the point in 
question which will in any way interfere with the survey 
or location of the line of railroad of the Deschutes Rail- 


road Company through said property. 


Now, said defendant, denying that it has in any man- 
ner violated or infringed the right in any manner al- 
leged in the amended complaint, and denying that this 
complainant has any right to further answer to the 
amended bill of complaint herein, and denying that the 
complaint is entitled to any injunction or other relief 
whatever, without this, that any other matter, cause or 
thing in said complainant’s said amended bill contained 
material or necessary to make answer unto, and not here- 
by well and sufficiently answered, confessed, traversed 
and avoided or denied, is true, to the knowledge or be- 
lief of the defendant, submits for the reasons hereinbe- 
fore recited and set forth, that the complainant is not 
entitled to any relief whatsoever against this defendant, 
all of which matters and things the defendant is ready 
and willing to aver, maintain and prove, as this Honor- 
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able Court shall direct, and therefore, prays to be hence 
dismissed with its reasonable costs and charges in its 
behalf most wrongfully sustained. 


W. W. COTTON, 
JAMES G. WILSON, 


Solicitors for Defendant. 


United States of America, 
State and District of Oregon.—ss. 


On this 15th day of June, A. D. 1910, at Portland, 
Oregon, in the county of Multnomah, before me per- 
sonally appeared J. P. O’Brien, who, being first duly 
sworn, deposes and says, that he is the president of the 
Deschutes Railroad Company, the defendant above 
named; that he has read the foregoing answer and knows 
the contents thereof; that the same is true of his own 
knowledge, except on matters therein stated on informa- 
tion and belief, and as to those matters, he believes them 
to be true. 

J.P. OBRIEN: 


Subscribed and sworn to before me, this 15th day of 
June, 1910. 
JAMES G. WILSON, 
(Seal) Notary Public for Oregon. 


State of Oregon, 
Multnomah County.—ss. 


I, James G. Wilson, one of the solicitors for the de- 
fendant in the above entitled cause, do hereby certify 
that I have compared the foregoing copy of answer to 
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amended bill with the original thereof, and that the same 
is a full, true and correct copy of such original, and of 
the whole thereof. 
JAMES G. WILSON, 
Solicitor for Defendant. 


In the District Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corpora- 
tion, 
Complainant, 
vs. 
Deschutes Railroad Company, a corporation, 
Defendant. 


CERTIFICATE TO EVIDENCE. 


This is to certify that the appellant and the cross- 
appellant have prepared a statement of evidence and 
duly lodged the same in the office of the Clerk of this 
Court; and have lodged therewith a stipulation provid- 
ing that the said stipulation, together with the narrative 
form statement of the testimony to which it is attached, 
and the exhibits, of which copies are included therein, or 
attached thereto, to be printed therewith, to-wit: Plain- 
tiff’s Exhibits 1, 9, 19, 24, 25, 29, 80, 40, 42, and De- 
fendant’s Exhibits B, Q, E-2 and F-2, which it is stip- 
ulated are the only ones that need to be printed in the 
record; and the following additional exhibits referred 
to in said transcript of testimony, which it is stipulated 
need not be printed, but shall be identified and the orig- 
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inals thereof set up with the record, shall constitute all 
the evidence in the cause for the purpose of the appeal 
herein, now pending; and the said origina] exhibits or in 
cases where copies were substituted, the copies thereof, 
to be sent up with the record but not to be printed under 
the stipulation of the parties, being the following, to- 
wit: Plaintiff's Exhibits 2, 3, 4, 5, 20, 21, 22, 23, 3ijese: 
33, 34, 38, 39, 41, Whistler’s Exhibits 1, 2 and 3, and 
Defendant’s Exhibits A, C, Ca, R, S, T, U, V, W, X, 
Y, Z, A-2, B-2, C-2, G-2, 1, 8 to 34, 42 and 43 and 44. 


And it appearing and being founded by consent of 
both parties that the statement of the evidence is true, 
complete and properly prepared: 


It is now, therefore, by the court found, ordered and 
certified that the annexed statement of the evidence at- 
tached hereto, including the stipulation of the parties 
forming a part thereof, and the exhibits therewith in- 
cluded and referred to in said stipulation be, and the 
same 1s hereby made a part of the record in this cause 
as the statement of the evidence therein, and the same 
shall constitute a part of the record in said cause for the 
purpose of appeal. 


Dated at Portland, Oregon, this 29th day of March, 
1916. 
R.S. BEAN, 
United States District Judge for the District of Oregon. 


Filed March 29, 1916. 
G. H. Marsh, Clerk. 
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And afterwards, to-wit, on the 29th day of March, 1916, 
there was duly filed in said Court, Praecipe for 
‘Transcript, in words and figures as follows, to-wit: 


In the District Court of the United States for the 
District of Oregon. 


Eastern Oregon Land Company, a corpora- 
tion, 
Complainant, 
vs. 
Deschutes Railroad Company, a corporation, 
Defendant. 
To the Clerk of the above entitled Court: 


PRAECIPE FOR TRANSCRIPT. 


You will please prepare and certify, to constitute 
the record on appeal in the above case, the transcript of 
the following, omitting endorsements, acceptances of 
services, etc.; the record to be printed in San Francisco, 
California: 

1. Praecipe. 

2. The second amended bill of complaint and an- 
swer to same. 

3. Judge’s decision. 

4. Final decree. 

5. Petition of Eastern Oregon Land Company for 
appeal and order allowing same. 

6. Bond of Eastern Oregon Land Company on ap- 
peal. 

7. The plaintiff’s assignments of errors. 
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8. Citation on appeal. 

9. Petition of Deschutes Railroad Company for ap- 
peal and order allowing same. 

10. Bond on appeal. 

11. Citation of Deschutes Railroad Company on 
appeal. 

12. Stipulation of the parties and transcript of the 
evidence thereto affixed, with order of court settling 
same. 

13. Motion for modification as to costs and order 


on same. 
VEAZIE, McCOURT & VEAZIR, 
Solicitors for Appellant. 


JAMES G. WILSON, 
Solicitor for Defendant and Cross-Appellant. 


Filed March 29, 1916. 


G. H. Marsh, Clerk. 
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UNITED STATES OF AMERICA, ) 
)ss. 
District of Oregon. 


I, G. H. Marsh, Clerk of the District Court of the 
United States, for the District of Oregon, do hereby 
certify that I have prepared the foregoing transcript of 
record on appeal in the case in which the Eastern Ore- 
gon Land Company is plaintiff and appellant, and the 
Deschutes Railroad Company is defendant and respond- 
ent, in accordance with the law and the rules of Court, 
and in accordance with the praecipe of said appellant, 
filed in said cause, and that the said transcript is a full, 
true and correct transcript, in accordance with the said 
praecipe, of the said record and proceedings had in said 
Court in said cause, as the same appear of record and on 
file at my office and in my custody. 


And, I further certify that cost of foregoing trans- 
Omri record is$........... for printing said record, 
and that the same has been paid by said appellant, the 
Eastern Oregon Land Company. 


In testimony whereof, I have hereunto set my hand 
and affixed the seal of this Court at Portland, Oregon 
ieee. ....... Cay “Orato eee te A. D. 1916. 


